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Court of Appeals of the District pf Columbia 


No. 5020. 


Winfield S. Cahill et al., Admrs., &c., I Appellants, 

i 

vs. 

Raymond G. E belly, Executok 


Filed Aug. 20, 102<. Janies Tanner, Register of 
Wills, D. C., Glerk of Probate Colirt. 


death as mav 


I, Samuel G. Eberly, of the City of Washington, in the 
District of Columbia, being of sound and disposing mind, 
do make, publish and declare this and noi|e other to be 
mv last will and testament, hereby revoking anv and all 
other wills heretofore made bv me and ratifying and con- 

• I • ' 

firming this and none other to be my last \yill and testa¬ 
ment. | 

Item 1 : T hereby will and 0‘roM that al 1 of |mv ju^t rVbls. 
including my uneral expenses and 
to my last illness, be paid as soon after my 
be possible. j 

Item 2: All of my real estate, including St hat which I 
now own as well as that which 1 may own or t<|) which I may 
be in anv manner entitled at the time of mvjdeath, I give 
and devise to mv executor hereinafter named,lliis successor 

i 

or successors, in trust to sell and convex* the! same or anv 
part thereof, in fee simple, at such time, for sjich price and 
upon such terms as in his judgment or in thej judgment of 
his successor or successors mav be to the best interests of 

. I 

my estate, without liability on the part of ajiy purchaser 
or purchasers thereof to see to the application of the pur¬ 
chase money received therefor, and the proceeds of said 
sale or sales to divide into six ((>) equal parks, retaining 
one of said parts for his own use and benefit, j paying over 
one each of said parts to my daughters Maude E. Boydcn 
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and Ethel G. Carpenter and my son William C. Eberlv and 
retaining two (2) of said parts for the nse of my wife 
Amelia E. Eberlv subject to the limitations and upon the 
trusts hereinafter provided for with respect to her share 
of my personal property, the child or children of any of my 
children which mav die during mv lifetime, to take the 
share to which its 1 or their deceased parent would have 
been entitled. 

SAMUEL G. ERERLY. 

2 Item 3: All of my personal property of every 

kind and description. I bequeath unto my said exe¬ 
cutor in trust to sell, set over and transfer the same at such 
price or prices as in his judgment or the judgment of his 
successor or successors may be deemed expedient or neces¬ 
sary and after dividing the proceeds thereof into six (6) 
equal parts to retain one of said parts for his own use and 
benefit and to forthwith pay over one of said parts to my 
daughter Maude E. Boyden, one to my daughter Ethel G. 
Carpenter and one to my son William C. Eberlv, retaining 
the remaining two-sixths part in trust for my wife Amelia 
K. Eberlv upon the trusts hereinafter set forth: the child 
or children of anwof mv children which mav die during 
my lifetime, to take the share to which its or their deceased 
parent would have been entitled. 

Item 4: I will and direct that the two-sixths share or por¬ 
tion of my real and personal estate herein demised and al¬ 
lotted to mv said wife Amelia E. Eberlv shall be hers for 
• • 

her life onlv and shall be held bv mv said executor, his sue- 
• * • 

cessor or successors, in trust for her sole and exclusive use 

and benefit during the period of her natural life, with power 

and authoritv to mv said executor to invest and reinvest the 
• * 

same, and the income and revenues derived therefrom to 
pay over to my said wife in equal semi-annual instalments 
so long as she shall live, and upon her death to forthwith 
divide the same among himself and mv three other children 
hereinbefore named in equal proportions, share and share 
alike, the child or children of a deceased child to take the 
share to which its or their deceased parent would have been 
entitled. It is my will, since my said wife is possessed in 
her own right of a competency and an income 

SAMUEL G. ERERLY. 


RAYMOND G. EliEULY, EXECUTOR] .» 

3 sufficient for tier needs, which said competency and 

income have been acquired by her chiefly through 

my aid and effort expended in her behalf both before and 

since our marriage, that the portion of mv estate demised 

* 7 * . . * 

in trust for her use and benefit in this myj last will and 
testament be accepted by her in lieu of her j‘ight of dower 
and any and all claims against mv estate. 

1 hereby designate and appoint my son! Raymond 0. 
Eberlv to be E\*(‘cutor of this mv last will and testament 

• * . i 

and request that he may be permitted to serve as such 
without giving bond for the faithful performance of his 
duties. In the event of his death, inability or refusal to 
act, T designate and appoint the Union Tru.^jt Company of 
the District of Columbia, to serve in his place and stead and 
direct that said Company be required f<> dive such bond 
as in the opinion of the Court shall be deemed reasonable 
and just. 

In testimony whereof, I have hereunto set mv hand and 
seal this ninth day of April, A. D. Nineteen Hundred and 
Eighteen. 

SAM UHL 0. KliKRLY. [seal.] 

Signed, sealed, published and declared jby the above 
named testator, Samuel (1. Eberly, as his last will and testa¬ 
ment, in the presence of us. who at his request, in his pres¬ 
ence and in the presence of each other have hereunto sub¬ 
scribed our names as witnesses, tins ninth dav of April, 
1918. 

M. IT. LEECH, 

Woodward Bldg. 
RICHARD A. FORD, 

Woodward Bldg. 
LOUIS («. ALBINO, 

Wooldward Bldg. 


SAMUEL G. EBERLY. 


(Endorsement: Last Will and Testament of Samuel G. 
Eberly. Filed Aug. 29, 19:27. dames Taninfr, Register of 
Wills, D. C., Clerk of Probate Court.) 
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Tn the Supreme Court of the District of Columbia, 
Holding a Probate ('ourt. 

A dm. Xo. —. 

In re Estate ot* Samuel G. Eukkly, Deceased. 


IPa/rcr. 

Without waiving anv right which 1 mav have to renounce 
any or all ot* the provisions of the Will of Samuel (i. Eberly 
made in my behalf and expressly reserving the right to take 
from the Estate of Samuel G. Eberly, the share which the 
law allows me to take, exclusive of the provisions of the 
Will, 1 hereby waive ail citation in the above entitled cause 
and consent that loiters testameiitarv issue unto Ravmond 
(J. Eberly as provided in said Will, and in case T shall re¬ 
nounce tin* provisions in said Will made for me, I consent 

that the said Ravmond G. Eberlv shall still act in all re- 

• • 

spects as executor and as administrator of the estate of 
Samuel <1. Eberlv. deceased. 

AMELIA E. EBERLY. 

( Endorsement : Waiver and Consent of Amelia A. Eberly. 
Filed Sep. 1'J. 1 ( .)l! 7. ! James 'fanner, Register of Wills, 
I). C., Clerk of Probate Court.) 


o 


Filed Oct. *J(>, 11)27. 'Theodore Cogswell, Register of 
Wills, J). C., Clerk of Probate Court. 


Attest: 

J. S. McC. 

J. II. L. 

I, Amelia E. Eberly, (widow of Samuel G. Eberly) re¬ 
siding in the Citv of Washington, in the District of Colum- 
bia, being of sound and disposing mind, memory and under¬ 
standing, considering the certainty of death, and the unccr- 
taintv of the time thereof, do make this mv last Will and 
Testament, in the manner following, that is to say: 

After the payment! of all my just debts and funeral ex¬ 
penses, I give, devise and bequeath my estate as follows: 

Item 1. I give and bequeath to Mrs. Amanda M. Voyce, 
mv sister-in-law, mv large diamond earrings. 


RAYMOND G. EBERLY, EXECUTok 5 

Item II. I give and bequeath to Hattie Winebrenner, 
(my niece by marriage to my first husband}, of the City of 
Baltimore, the sum of Fifteen Hundred Dollars ($1500.00), 
and also my violet pin with diamond thereiij. 

Item III. 1 give and bequeath to my nephew, Alva W. 
Vovce, of the City of Baltimore, tin* dianioijid cluster scarf 
pin, formerly worn by my deceased husband, Samuel 0. 
Eberly, as a remembrance of me, but direct that this be¬ 
quest is not to be construed as given him as and for com¬ 
pensation for his services as executor of this, my will. 

Item IV. 1 give and bequeath jhe smaller pair 

A. E. E. of diamond earrings, belonging to me, to my 
grand niece, Alvera M. Voyce, the daughter of 
my nephew, Alva \V. Voyce. 

Item V. Inasmuch as I am entitled to aj widow's share 
in the estate of my deceased husband, Samuel (1. Eberly, 
1 give and bequeath to each of the following of my step¬ 
children, (children of my said husband), the] sums specified 
after each of their names, as follows: 

To Raymond (1. Eberly, of Cleveland, Oliio, the sum of 

Three Thousand Dollars ($5000.00); 

6 Attest: 

J. S. MoC. 

J. 11. L. | 

To William Eberly, of Cleveland, Ohio, the sum of Three 
Thousand Dollars, ($5000.00); 

To Maud E. Feeloy, nee Eberly, of Cleveland, Ohio, the 
sum of Three Thousand Dollars, ($5000.00) j; 

To Ethel G. Carpenter, of Washington, D. C., the sum of 
One Thousand Dollars, ($1000.00); j 

each, and every, of said sums, so bequeathed^ to be paid out 
of such money, securities, or other properjy as shall ac¬ 
crue to me out and in connection with the settlement of my 
deceased husband’s estate, now in course of administration, 
and from no other source whatever, and in ejvent the 1 share 
thereof allotted to me shall be insufficient to jpay such sums 
in full, then each bequest herein made shall! abate propor- 
tionatelv in amount. 

Item VI: I give and bequeath to my brother, W illiam II. 
Voyce, of the City of Baltimore, the sum of Ten Thousand, 
Dollars, ($10,000.00). 
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Item VII: I give ahd be<pieath to my nephew, Thomas 
Voyce, (a son of my deceased brother George), 

A. K. K. of tin* Oity of Baltimore,, tin* sum of One Thou¬ 
sand Dollars, (sl()(M).(K)). 

Item Mill: All the rest and residue of my estate, not here¬ 
inbefore specifically devised or bequeathed, of whatsoever 
kind or nature, whether real, personal or mixed, and 
whether held in possession, remainder, or in any other 
manner, including anv balance of the share* of mv deceased 
husband's estate, which may 1m* allotted to me in the dis¬ 
tribution thereof, over and above the portion thereof be¬ 
queathed to my stepchildren named in the Fifth Item hereof, 
I give, devise and bequeath, in equal shares, to my 
7 sister, Sarah dam* Kahili and to mv brother, (diaries 
\V. Voyce, both of the City of Baltimore, share and 
share alike: 

Item IX: in theeveht any person named in this, my Will, 
to take any part or portion of my estate, either by way of 
specific or general legacy to him, or to share in the residue 
thereof, shall institute any proceeding, either by way of 
caveat or in any oilier manner, designed to break or avoid 
the terms of this, my Will, or shall participate in any man¬ 
ner in such a proceeding, though not formally named as a 
partv thereto, then and in such case, I do herebv revoke anv 
legacy, devise or bequest herein made to any such person, 
and the share or portion so heretofore given to such person 
shall fall into and become a part of 11 i♦ * residue <>1 my estate 
and shall pass under tin* residuary clause hereof. 

Item X: I do hereby make, constitute and appoint my 
nephew. Alva W. Voyce. of the ('ity of Baltimore, in the 
State of Mar\ land, to be tin* executor of this, my Last Will 
and Testament, hereby revoking all other wills heretofore 
made by me. 

In testimonv whereof I have hereunto subscribed mv 

name and affixed mv seal this eleventh dav of October, in 

the vear nineteen hundred and twentv-seven. 

• • 

AM Kid A K. KBKKLY. [seal.] 


Signed, sealed, published and declared bv the above 
named Testatrix. Amelia K. Kberly, as and for her last 
Will and Testament, in the presence of us, who at 
8 her request, in her presence, and in the presence of 


RAYMOND G. EBKKLY, EXECUTOR. i 

each other, have hereunto subscribed our names as wit¬ 
nesses thereto. 

J. SI1ERIDAX McCLEES, 

2929 X. Charles St. 
JOHN II. LEDEM, 

r 

lOb S- Broadway. 
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Supreme Court of the District of Columbia, Holding Pro¬ 
bate Court. 

District of Columbia, To-u'it: 

I, Theodore Cogswell, Register oi’ Wills for the Dis¬ 
trict of Columbia, Clerk of the Probate Cojirt, Do Hereby 
Certify, That the foregoing is a true copy jof tin* original 
will of Amelia E. Eberly, deceased, filed and recorded 
in the office of the Register of Wills for the District 
of Columbia, Clerk of the Probate Coijrt, aforesaid; 
and that the said will after having beep duly proven 
was, by order of the said Court, in accordance with the 
laws of the District of Columbia, admitted jo probate and 
record on the 31st day of October, A. D. one|thousand nine 
hundred and twentv-sevon. 

I Further Certify, 'That said will was duly executed and 
proved agreeably to the laws and usages (!>f the District 
of Columbia, and that 1 have compared the Ijoregoing copy 
of said will with the original record in said jofiice, and find 
it to be a full, true and correct transcript tljereof. 

Witness, my hand and tin* seal of said IjVobate Court, 
this 8th dav of December, A. I>. 15)27. 

i 

[Seal Supreme Court of the District oft Columbia.] 

THEODORE COGSWELL, 

Register of Wills for the District of Cohunbia, 

('fork of the Pr hi Kite Court. 

I 

(Endorsement: Exhibit “A‘\ Filed Dec. 14,1927. Theo¬ 
dore Cogswell, Register of Wills, I). C., Clef’k of Probate 
Court.) 
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10 State of Maryland. 

( ifif of Ha!1 1 ini>i'i\ ss: 

Alva W. Vovcc and Winlield S. Cahill beimr first dulv 
• * • 

sworn do on oath ele*pose and say as follows: 

W hereas, lIn* said Samuel (1. Eberly. de*ceasod died tes¬ 
tate* in tin* City of Washington. District of Columbia on to- 
wit August 24, 027. leaving certain children and a widow 
Amelia E. Eberly surviving him. 

And whereas by his last will and testament admitted to 
probate in the above entitled cause the said Samuel (». 
Eberly amon«£ other things provided as follow: 

“It is mv will, since* mv said wife* is posse*sseel in her own 
riirht of a compete*ncy and an ine*ome* sufficient for Iie*i* 
neeels, which said e*ompe*te*ncy and income* have* be*e*n ac¬ 
quirer! by he*r chiefly through my aid anel effort e*xpe*nde*d 
in lie*]' lie-half both before anel since our marriage*, that tin* 
portion of my estate* demised in trust for he*r use* and benefit 
in this my last will and testament be acce*pte*d by he*r in lie*u 
e>f her riirht of dower and anv and all claims against mv 
estate*". 

And whereas the said Samuel O. Ebe-rlv was lawfully 

• • 

married t<> Amelia, E. Eberlv who survived him anel who 

i 

die*el testate* on to-\yit the 2(>th eiay of October*. 1 Dl27. 

And whe*reas the said Amelia E. Eberly never durinir 
her life* time* acce*pte*el in lie*u of her ri.irht of elower e>r any 
claim sin* miirht have* against his estate*, that ])(>nion of the* 
estate of Samuel O. Eberly, deceaseel. de*mised to her by 
the will of said Samuel (1. Eberly, as aforesaid. 

11 And whereas tin* saiel. Amelia E. Eberly, deceased, 
durin.ir her life* time and subsequent to the* death of 

said Samuel O. Eberly and tin* reading anel publication of 
his iast will and testament, probate-el herein: positively anel 
definitedy informe*d Raymond (5. Eberly.the* exe*cutor nanie-d 
in said will, as we*ll as other persons, of her refusal to ac¬ 
cept the ])rovisions of the* will of her deceased husband and 
declared lu*r election to take* in lie*u of any de*vise or bequest 
contained in said will, her widow’s share of the* e*state* of her 
saiel dece*ased husbaml. anel thereafter the said Amelia E. 
Eberly, by tin* terms of lu*r last will anel testament dated 
Octe.)l m*]■ ii. 027. die! in writing formallv and definitely de- 


9 


i 


RAYMOND G. EBERLY. EXECUTOR. 


dare her refusal to accept the devise and bequest to her in 
said will ot said Samuel (1. Eberly, deceased, and did de¬ 
clare her election to take that share of his estate allotted to 
her by law. which written declaration of election is con¬ 
tained in the last will and testament ot* sajid Amelia E. 
Eberh as aforesaid in the following words and figures, viz: 

“Item V. Inasmuch as I am entitled to a widow’s share 
in tin* estate of mv deceased husband, Samuel (J. Eberlv, 1 
give and bequeath to each of the following of; my step-chil¬ 
dren, (children of my said husband), the slums specified 
after each of their names, as follows: 

To Raymond (i. Eberly, of Cleveland, Oliijo, the sum of 
Three Thousand Dollars, ($3000.00): | 

To William Eberly, of Cleveland, Ohio, thejsum of Three 
Thousand Dollars, ($3000.00); | 

To Maud E. Keeley, m*e Eberly, of Cleveland, Ohio. the 
sum of Three Thousand Dollars, ($3000.00): j 
To Ethel (i. Carpenter, of Washington, I). the sum of 
One Thousand Dollars, ($1000.00) ; each, and jevery, of said 
sums, so bequeathed, to be paid out of such rhoney, securi¬ 
ties, or other property, as shall accrue to mejout of and in 
connection with tin 1 settlement of mv deceased husband’s 
estate, now in course of administration, and from no other 
source whatever, and in the event the share thereof, allotted 
to me shall be insufficient to pay such sums in full, then 
each bequest herein made shall abate proportionately in 
amount ". . . . 

“Item VIII. All the rest and residue} of mv estate, 
12 not hereinbefore specifically devised ojr bequeathed, 
of whatsoever kind or nature, whether real. personal 
or mixed, and whether held in remainder, possession, or in 
anv other manner, including anv balance of thle share of mv 

» 7 * ' • j •/ 

deceased husband's estate, which mav be allotted to me in 

the distribution thereof, over and above the portion thereof 

bequeathed to my step-children named in tlje Fifth Item 

hereof, I give, devise and bequeath, in equal shares, to my 

sister, Sarah Jane Cahill and to my brother, Charles W. 

Vovce both of the ('itv of Baltimore, share and share alike”. 
• • 

And whereas at the time of making and execution of said 
last will and testament the said Amelia El Eberly was 
dangerouslv and fatallv ill suffering from disease which 
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thereafter on to-wit tin* 20th day of October, 1927 resulted 
in her dentil without her leaving her hed in the meantime. 
Upon the execution of said will and testament the said 
Amelia K. Kberlv delivered the same to the executor therein 
named, Alva W. Voyce. one of tin* subscribers hereto, and 
thereafter, the said Amelia K. Kberlv never bavins? re- 
voked or changed her said last will and testament the said 
Alva W. Voyce caused the same to be tiled with the Regis¬ 
ter of Wills of tlie District of Columbia on to-wit. October 
2b, 1927: and subsequently by order of this Court passed 
on to-wit the 21st day of October. 1927. said will and testa¬ 
ment was duly admitted to probate and record as and for 
the last will and testament of said Amelia K. Kberlv and 
the undersigned Alva W. Voyce and Winfield S. Cahill were 
by the same order appointed administrators c. t. a. of the 
estate of said Amelia K. Kberlv, deceased and did subse¬ 
quently dulv qualify a> such administrators of said estate, 
o' which more fully appears on the records of this 
Corn a- the same are contained herein in Administ ration 
(’ause Number dfibofi which said records are s])ecifically 
referred to and made a part hereof. 

1*» And that the refusal of the said Amelia K. Kberlv 

to accept tin* terms of the said will of tin* said Samuel 
(i. Kberlv. and her election to take the share of the said es¬ 
tate of the said Samuel (J. Kberlv allotted to her. as his 
widow, by law. having been made by her in her original last 
will and testament so tiled in this Lourt as hereinbefore 
mentioned, tin* said Alva W. Voyce and Winfield S. Cahill, 
administrators c. t. a. as aforesaid, do herewith file a cer¬ 
tified copy of the said last will and testament of the said 
Amelia. K. Kberlv, marked Kxhibit “A", and prayed to be 
taken a> part hereof. 

Wherefore, the undersigned. Alva W. Voyce and Win¬ 
field S. Cahill, administrators, c. t. a. of the estate of said 
Amelia K. Kberlv. deceased, on behalf of said estate claim 
and hereby make demand that in the distribution of the 
personal estate of said Samuel <1. Kberlv, deceased, that 
the widow's leiral share thereof as fixed bv Code of Law of 
the District of Columbia namely one third thereof be alloted 
and set iLiile to the credit oi the estate of said Amelia K. 
Kberlv and that said amount when so determined be do- 
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livered and paid to us as administrators c*. t. a. of the estate 
of said Amelia E. Eberly, deceased. 

ALVA \V. YOYCE, | 

WIXFIELD S. CAHltL, 

Administrators c. t. a. Estate of 

Amelia E. Eberlhf. deceased. 

\ 

Address: Kev Ilishwav and Webster Streets, Baltimore, 

• • 7 7 

Marvland. i 


RALPH P>. ELEHAETY and 
EMORY L. STIXCHCOMB, 


u 


Attorneys for Afra IP. Yoyee and Winfield S. Cahill, 
’ * *1 

Administrator.*. j 

Subscribed and sworn to before me this 3rd day of De¬ 
cember. 1337. 


seal. 


M. IRENE ELK EX 


RODE, 


Xotarji Public. 

i 

(Endorsement: Petition of Alva \Y. Yoyee and Winfield 
S. Cahill, Administrators c. 1. a. of Amelia, E. Eberlv, de- 
ceased. Filed D<*c. S, ROT. Theodore Coicsjvell, Register 
of Wills. I). (\, Cle*rk of Probate Court.) 

i 

i 

14 Petition of Win field S. Cahill and Air a IP. Yoyee, 
Administrafors C. T. A. of Estate hf Amelia E. 
Ebert if, / )eee( ised 

The petition of Winfield S. Cahill and Ahja W. Yoyee, 
Administrators, c. t. a. of tin* Estate of Amelja E. Eberly, 
deceased, respectfully shows to the Court as follows: 

I. That petitioners are the duly appointed juid qualified 
Administrators, e. t. a. of the Estate* of Amelja E. Eberly, 
late a resident of the District of Columbia, who died testate 
on, to wit. October 33. 1937, vonr petitioners bavins: been 

’ * i 1 

appointed Administ rators as aforesaid bv Order of this 
Honorable* Court, passed October 31, 1937. and file this 
oetition a> such Administrators on behalf of the* estate of 

i 

said Amelia E. Eberly, eleceaseel, for the purpose of object¬ 
ing and e*xoeptins‘ to the Account of Raymonjl (L Eberly, 
Executor, filed in the above-entitled cause oil, to wit, April 
3, 1939, and for the* further purpose of securing a decree in 
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reference to said Accounts, adjudicating the amount due 
petitioners as sucli Administrators from said Raymond G. 
Eberly, Executor, as more fully hereinafter set forth. 

II. Petitioners state that the said Samuel G. 
15 Eberly, late a rosiden^of the„ District of Columbia. 

died testate on. to wit,*4M4bur l!4, 11)27, leaving sev¬ 
eral children and his wife, the said Amelia E. Eberly, sur¬ 
viving him. 

III. That by due proceedings had in the above-entitled 
cause the last Will and Testament of the said Samuel G. 
Eberly, dated April 1). EPS. was <Inly admitted to probate 
and record, and the said Raymond G. Eberly duly appointed 
Executor thereof: that the said Samuel G. Eberly left no 
real estate, his entire estate consisting of personal prop¬ 
erty. all of tin* aforegoing being a matter of record in the 
above-ent it led cause. 

IV. That in and by his said last Will and Testament the 
said Samuel G. Eberly provided as follows: 

“Item d: All of my personal property of every kind and 
description, I bequeath unto my said executor in trust to 
sell, set over and transfer the same at such price or prices 
as in his judgment or the judgment of his successor or suc¬ 
cessors may be deemed expedient or necessary and after 
dividing tin* proceeds thereof into six ((>) equal parts to re¬ 
tain one of >aid parts for his own use and benefit and to 
forthwith pay over one of said parts to my daughter Maude 
E. Hoyden, one to my daughter Ethel G. Carpenter and one 
to my son William C. Eberly, retaining the remaining two- 
-ixt’is part in trust for mv wife Amelia E. Eberlv upon the 
trusts hereinafter set forth: the child or children of any of 
my children which may die during my lifetime, to take the 
share to which its or their deceased parent would have been 
cut it led. 

“Item 4: I will and direct that the two-sixths share or 

portion of my real and personal estate herein demised and 

allotted to mv said wife Amelia E. Eberlv shall be hers for 
• • 

her life only and shall In* hold by my said executor, his suc¬ 
cessor or successors, in trust for her sole and exclusive use 
and benefit during tin* period of her natural life, with 
power and authority to my said executor to invest and rein¬ 
vest the same, and the income and revenues derived there¬ 
from to pay over to mv said wife in equal semi-annual in- 
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stalments so long as slu* shall live, and upon her death to 
forthwith divide the same among himself and mv three 
other children hereinbefore mimed in equal propor- 
1 d lions, sliare and share alike, the child or children of 
a deceased child to take the share to which its or 
their deceased parent would have been entitled.! It is mv 

. . ... . i # 

will, since my said wife is possessed in her own| right of a 
competency and an income sufficient for her nejeds, which 
said conn>et( !, .ic\ and income have been acquired hv her 
chiefly through my aid and effort expended in her be¬ 
half both before and since our marriage, that tjhe portion 
of my estate demised in trust for her use and benefit in this 
my last will and testament be accepted by her in;lieu of her 
right of dower and any and all claims against illy estate.” 

V. That during the short interim between tjhe probate 
and record of tin* Will of said Samuel G. Kberl\|y deceased, 
and the death of Amelia K. Kberiy. tin* said! Amelia Id. 
idberly failed and refuscul to acce])t that porjion of the 
estate of Samuel G. Idberly, deceased. demised to her by 
the Will of said Samuel G. Kberly in lieu of Lor right of 
dower or any claims she might have against said estate; 
but, on the contrary, subsequent to tin* death of said Samuel 
G. Kherlv and the reading and publication of his last Will 

• # b 1 t j 

and Testament, positively and delinitely informed Ray¬ 
mond G. idberly. the Hxecutor named in said \i'ill, as well 
as other persons, of her refusal to accept the provisions of 
tin* Will oi her deceased husband, and declared that she 
wotdd not abide by Ins request therein contained that she 
accept the same in lieu of her right of dower aiujl any claims 
she might have against his estate. 

VI. That thereafter, during the* early part |of October, 
ihL’T, the said Amelia K. Kberly, while visitinp* with rela¬ 
tives near Baltimore, Maryland, contracted a |serious and 
fatal illness, and while confined to her bed and suffering 
from the illness from which she subsequently died, did, on, 
to wit, the 11th day of October, 1927, execute her last Will 
and Testament, and did, in said last Will am) Testament, 

declare her election to take that sliare j)f the estate 
17 of said Samuel (1. Kberly allotted to| her by law 
rather than any amount that might be duje her by way 
of demise or bequest contained in said Will, vjhicli written 
declaration or election, as contained in said lbst Will and 
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Testament of Amelia E. Eberly, as aforesaid, is in the fol¬ 
lowing words and figures, namelv: 

“Item V: Inasmuch as I am entitled to a widow’s share 
in the estate of mv deceased husband Samuel (!. Eberlv, 1 
give and bequeath to each of the following of my step-chil¬ 
dren (children of my said husband) the sum specified after 
each of their names, as follows: 

“To Raymond (I. Eberly of Cleveland, Ohio, the sum of 
Three thousand dollars ($3,000.00): 

“To William Eberly of Cleveland, ()hio, the sum of Three 
thousand dollars ($3,000.00): 

“To Maude E. Eeeley (nee Eberly) of Cleveland, Ohio, 
the sum of Three thousand dollars ($3,000.00): 

“To Ethel (i. Carpenter of Washington, 1). C., the sum of 
One thousand dollars ($1,000.00): 

“Each, and every, of such sums, so bequeathed, to be 
paid out of such money, securities or other property as 
shall accrue to me out of and in connection with the settle¬ 
ment of my deceased husband's estate now in course of ad¬ 
ministration, and from no other source whatever, and in 
the event the share thereof allotted to me shall be insuffi¬ 
cient to pay such sums in full, then each bequest herein 
made shall abate proportionately in amount. 


“Item VIII: Ail the rest and residue of mv estate not 

♦ 

hereinbefore specifically devised or bequeathed, of what¬ 
soever kind or nature, whether real, personal or mixed, and 
whether held in remainder, possession or in any other man¬ 
ner, including anv balance of the share of mv deceased hus- 
band's estate, which may be al-otted to me in the distribu¬ 
tion thereof, over and above the portion thereof bequeathed 
to my step-children named in the fifth item hereof, I give, 
devise and bequeath; in equal shares, to my sister Sarah 
Jane Cahill and to mv brother Charles W. Bovce, both of 
the Citv of Baltimore, share and share alike." 

IS VI1. Cpon the execution of said Will and Testa¬ 

ment, the said Amelia E. Eberly delivered the same 
to the Executor therein named, Alva W. Voyce, and there¬ 
after, the said Amelia E. Eberly never having revoked or 
changed her said last Will and Testament bv codicil or 
otherwise, the said Alva W. Vovce caused the same to be 
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Will of her de¬ 
election to take 


filed with the Register of Wills of the District of Columbia 
on, to wit, October 26, 19*27, and subsequently, by Order of 
this Honorable Gourt, passed on, to wit, tlu| .‘list day of Oc¬ 
tober. 19*27, the aforesaid last Will and Testament of said 
Amelia K. Kberlv was duly admitted to probate and record 
as and for her last Will and Testament: land petitioners 
state that ever since October *26, 1927, tint refusal of the 
said Amelia K. Kberlv to take under the 
ceased husband Samuel <J. Kberlv and hei 
her widow's share in said estate has been a matter of record 
in the office of the Register of Wills of the District of Co- 
lumhia. all of which more fully appears in the records of 
ibis Court ns tin* same are contained herein, in Administra¬ 
tion cause No. *16,656, known as **In r(*: Kstate of Amelia 
K. Kberlv, deceased", the records of wliichj cause are spe- 
cilicallv referred to and hereby asked to be considered in 
connection hei*ewith and made a part hereof. 

III. Petitioners further state that Itenji 4 of the last 
Will and Testament of the said Samuel G. jKberly, among 
other things, contains tin* following language: 

“It is my will, since my said wife is possessed in her own 
right of a competency and an income sufficient for her 


have been ac- 
jffort expended 


needs, which said competency and income 
oiiired bv her chieliv through liiv aid and ( 
in her behalf both before and since our maririage, that the 
portion of my estate demised in trust for lieij use and bene¬ 
fit in this my last will and testament be accejpted by her in 
lieu of her right of dower and any and all (bairns against 
my estate." j 

i 

! 

| 

And with reference to the said language, and par- 
19 ticularly in regard to the statement thjerein that the 
competency and income of the said Amelia K. Kberlv 
had been acouired chieliv through tin* aid ilind effort ex- 

4 ' J 

pended in her behalf by the said Samuel G. Kberlv both be¬ 
fore and since their marriage, your petitionejrs allege that 
at the time of the marriage of the said Samuel G. Kberlv 
and the said Amelia K. Kberlv, on, to wit, the 24th day of 
November, 190.6, {he said Amelia 12. Kberlv jliad been for 
many years engaged in the conduct of a roomjing and lodg¬ 
ing house business in the Gity of Washington, from which 
she derived a large income and proiit, and that the said 
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If, 


Samuel (I. Kberly was in no respect responsible for the ac¬ 
crual of the income* and protits therefrom, and that the said 
Amelia K. Kberly saved out of the protits of said business 
considerable sums each.year and that as a result thereof at 
the time of the marriage of the said Samuel G. Kberlv and 
tin* said Amelia K. Kberly on the said 41h day of Novem¬ 
ber, 1000. the said Amelia K. Kberly was in possession of 
an estate aggregating more than 'Thirty-two thousand dol¬ 
lars (£.*12,000.00). then 1 invested in mortirades and ground 
rents in the City of [Baltimore, Maryland, and deeds of trust 
on property located in the City of Washington, and that at 
the date of said marriage her income from said investments 
alone aggregated more than Kighteen hundred dollars 
(£1800.00) per annum, and that subsequent to said mar¬ 
riage said Amelia K. Kberlv continued to make investments 

' I * 

in mortgages, ground rents and deeds of trust, and that her 
(“state continued to increase* from vear to vear in its aggre- 
gate value at a rate Substantially equivalent to the addi¬ 
tion of tin* amount of the annual income from her invest¬ 
ments as aforesaid, and that at the date of the death 

20 of said Amelia K. Kberlv. bv reason of the invest- 

• • 

meats of said income from vear to vear the aggre- 

gate amount of her (‘state was in excess of Sixty thousand 

dollars (800.1100.00), and that no part of the estate of said 

Amelia K. Kberly was in any manner due to or the result 

of anv contribution thereto of anv character bv the said 
• • • 

Samuel (». Kberly. afid that, in fact, the said Amelia K. 
Kberlv, from time to time, beginning with the vear 1000 

• v. • 

and thereafter until tin* vear 1010. made loans, in varving 
amounts, from a few hundred dollars to Nine thousand 
Dollars (80.000.00), to tin* said Samuel 0. Kberly and to 
certain of his children. 

IX. 'That on the Si h day of December, 1027, your peti¬ 
tioners. as administrators e. t. a. of the said Amelia E. 
Kberlv, tiled in this cause their claim in behalf of said 
estate to receive* from the estate of Samuel 0. Kberly one- 
third of the net distributive value thereof as the widow's 
right of their decedent, a copy of which said claim was duly 
served upon George W. Offutt. Ksq.. attorney for Raymond 

0. Kberlv, Kxecutor of said Samuel G. Kberlv, on said 8th 
• • 

day of December. 1027. all of which will appear fully and 
at large from tin* records of this Court in this cause. 
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X. That lho said Ravmond (I. Kherlv, Kxecittor of the 
estate of Samuel G. Eberlv as aforesaid, has tiled herein 
his First and Second Accounts, hy which lie shows a net 
distributable estate of to-wit One hundred twentjr five thou¬ 
sand nine hundred one Dollars $1*25901.00), and bv which 

i * 

said Accounts he seeks to distribute the sum of Two hun¬ 
dred and live dollars and fifty cents ($205.50) t<!> the estate 
of Amelia K. Kberly, deceased, as representing one-third 
of tlie net income received by the (‘state of Samuel G. 
Kberly, and distributes the balance of said ([‘state, one- 
fourth each, to the children of said Samuel G.i Kherlv, as 
provided for in his said last Will and Testament, thereby 
entirely ignoring the right of your petitioners jo one-third 
of said not estate, being tin* widow’s sliare of said 

■ . i 

21 (‘state as fixed by law, which said share would amount 
to approximately Forty-two thousand dollars ($42,- 
000.00), and the said Raymond G. Kberly, Executor, has 
served notice on your pet if toilers that he will call l the afore¬ 
said accounts to {hi* attention of this Honorable Fourt on, 
to wit, the 9th day of April. 192!), for approvals 

Wherefore, the premises considered, your! petitioners 
hereby except and object to said Accounts, and pray: 

1. That a decree be passed herein refusing the approval 
of said Accounts and finding that petitioners a>| the Admin¬ 
istrators, c. t. a. of the Estate of Amelia K.j Kberly, de¬ 
ceased, are entitled to one-third of the net distributable 
estate of said Samuel (1. Kberly, and adjudicating the 

amount thereof and ordering the said Ravmond G. Kherlv, 

* • * / 

Executor of the'Estate of said Samuel G. Eberl, to pay 
such amount to said petitioners as Administnjitors, c. t. a. 
of tin* estate of Amelia Id. Kberly, as aforesaid j 

2. And for such other and further relief as t|he nature of 
the case may require and to the Court may silem just and 
proper. 

WIXKIKLl) X. (utllLL, 

ALVA W. VO VC K.j 

ifel if ioit-ers. 

RALPH 1>. FLKIIARTV, I 

K. L. STIXrilro.MD, 

Ai tonic us for Petitioners. 
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City of Baltimore, 

Sfatr i>f Murf/hn/fl, To wit: 

Winfield S. (’ahill ami Alva \V. Vovee, beiiur lirst dulv 

sworn. depose and sav that thev have read the fore- 

22 u'oini? petition and exceptions by them subscribed, 

and know the contents thereof: that the matters and 

things therein staled of personal knowledge are true, and 

those stated on information and belief, thev verilv believe 

• • 

to be t rue. 

WINFIELD S. CAHILL. 
ALVA W. VOVCL. 

Subscribed and sworn to before me this 1st day of March, 
A. I). 1929. 

(Seal of M. Irein* Hckenrodc. Baltimore, Md., Notary 
1 > ublic.) 

M. IRENE ECKEXRODE, 

Xotar/i Public. 

(Endorsement: Petition of W. S. Cahill and A. \V. Vovee. 
Administrators c. t. a., objecting to account of Executor. 
Filed Apr. S, 1929. Theodore Cogswell, Register of Wills. 
I). C., Clerk of Probate* Court.) 


— • > 


Cpon consideration of the claim of Winfield S. 

Cahill and Alva W. Vovee, Administrators cum tes¬ 
tament o annexe of Amelia E. Eberly, deceased, widow of 
the said Samuel (!. Eberly, deceased, tiled herein, on tin* 
8th day of December. A. D.. 1927. the second and final ac¬ 
count of the said Raymond C. Eberly, tiled herein oil the 
lirst day of February, A. 1).. lie*) and the petition of the said 
Winlield S. Cahill and Alva W. Voyce, object ini? to the said 
account tiled herein, on the 8th day of April, 1929, it is by 
the Court this 22nd day of .June, A. D„ 1929, 

Adjudged. ordered and decreed that the said claim ot the 
said Winlield S. Cahill and Alva W. Voyce, administrators 
cum testamento annexo of the estate of the said Amelia E. 
Eberly, be and the same is hereby denied, and the objec¬ 
tions tiled herein by said administrators cum testamento 
annexo to tin* said second and final account be and the same 
are hereby overruled, and the petition filed herein by them 
is lierebv dismissed, and 
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It is further ordered that the said second and final ac¬ 
count of Ravmond G. Eberlv, Executor of the estate of said 

« *7 

Samuel G. Eberlv, deceased, be and the same is hereby ap¬ 
proved. 

Bv the Court: 

J EXX1XGS BAILEY, 

i 7 

J ust ice. 

\ 

24 From the above Winfield S. Cahill and Alva W. 
Yoyce, administrators c. t. a. of the Estate of Amelia 

E. Eberlv, note an appeal in open Court. The bond for 
costs on appeal is hereby fixed at $100.00 or jin lieu thereof 
$50.00 in cash may be deposited with the Clerk of this Court. 
The penalty of a bond to act as a supersedeas is fixed at 
three thousand live hundred dollars. 

JEXXIXGS BAILEY, 

Justice. 

Filed Jun. 22, 1929. j 

THEODORE COGSWELL, ! 

Register of Wills, I). 

Clerk of Prohate Court, 

I 

(Endorsement: Order. Filed Jun. 22, 19129. Theodore 
Cogswell, Register of Wills, I). C., Clerk of Probate Court.) 

j 

25 Memorandum. ! 

j 

July 8, 1929.—Appeal Undertaking of Winjfield S. Cahill 
and Alva W. Yoyce, Administrators c. t. a., (!$*>,500), to act 
as a Supersedeas, approved and filed. 

20 Assignment of Errors. 

Come now Winfield S. Cahill and Alva \\’. Yoyce, ad¬ 
ministrators c. t. a. of the Estate of Amelia Eberlv, de¬ 
ceased, and for error alleged to have been committed bv the 
court in tin* hearing of the above entitled cause assign as 

i 

follows: 

1. The Court erred in denving the claim of jsaid adminis- 
trators c. t. a. that they were entitled to one-third, the 
widow's share, of the net personal estate of Samuel G. 
Eberlv, deceased. 

2. The Court erred in ruling as a matterj of law that 
Amelia E. Eberlv, deceased, did not during heij lifetime suf- 
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ficientlv elect to take* her leiml share of her husband's estate 

• «■ 

and did not legally renounce her riifht to take anv devise or 
bequest made to her by the will of her said deceased hus¬ 
band, Samuel (I. Kberly. 

b. The Court erred in sii^-ninir the decree of Jam* 22, 1929, 
dismissing the petition of said administrators c. 1. a. filed 
on tlie Mh day of April. 1929, and overruling the ex- 
27 eeptions and lobjections contained tiiert‘in to the iinal 
account of Raymond (». Kberly, executor. 

4. The Court erred in siu-nine - the decree of June 22, 1929, 
approving the said! final account of Raymond (i. Kberly, 
executor. 

RALPH B. FLEHARTY, 

KMORY L. STIXCIICOMB, 

Aftoniei/s for II infield .S'. (' alnll and .lira II . 

I Dtfrr, Ad minist rat ors r. 1. a. of the Estate 
i>t Amelia l\. I'An i'hf, Peeeased. 


Service of copy acknowledged this 9th day of Julv, 1929. 

(1 K( )R(J K \Y. OFFFTT, 

At t ante if. 

(Endorsement: Assignment of Errors. Filed dul. 11, 
1929. 'Theodore Cogswell, Register of W ills, 1). (’., Clerk 
of Probate (’on rt.) 


2S 


Pes/ffnat mn ot Heron/ on Appeal. 


The Register of Wills, 

Clerk of the Probate (’ourt: 

You will |>lease prepare transcript of record on appeal 
to the (’ourt of Appeals in the above-entitled cause and 
therein include tin* following: 

1. hast will and testament of Samuel (1. Kberly, deceased, 
dated April 9. 191S: 

2. Waiver of citation and consent to probate signed by 
Amelia K. Kberly and tiled September 12, 1927: 

b. Will of Amelia E. Eberlv as admitted to record and 
probate in administration cause No. bbbbb, tiled as exhibit 
herein (with certificate): 

4. Affidavit of claim of Winfield S. Kahili and Alva W. 
Voyce, administrators e. t. a. of the estate of Amelia E. 
Eberlv, tiled December S, 1927: 
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29 o. Petition ol‘ Winiield S. Cahill ajnd Alva \Y. 
Yoyee liled April 8. 1929; 

6. Decree dated June 22, 1929, signed bv Mr. Justice 
Jennings Bailey, dismissing }>etit ion of Winfijeld S. Cahill 
and Alva W. Yoyee, administrators c. t. a., ai|d approving 
account of R. (i. Kberly, executor; 

7. .Memorandum of filing and approval of j supersedeas 
appeal bond; 

8. Assignment of errors, and j 

9. This designation. 

RALPH 15. FLKIIAR'rY, 

EMORY L. ST I X('IK'OMB, 
Attorneys for Winfield S. Cahill anil Alva IT. 

Vo nee, Ad ml nisi rat ors e. f. a. of \he Estate 
of Amelia E. Eherly. 

i 

i 

A co])v of the foregoing received this 9 dav ojf Julv, 1929. 

(JKORtiH W. OFCCTT, 
Attorney for Raymond G. Eherly. Executor 
of the Estate of Samuel G. Eherly , De¬ 
ceased. 

Designation satisfactorv. 

(JKORC.K W. OFFPTT, ! 

Attorney for Raymond G. E fieri if. 

K • • *- | 

! 

I 

(Indorsement: Designation of Record on Appeal. Filed 
Jul. 11. 1929. Theodore Cogswell, Register of ^Yills, D. C., 
Clerk of Probate Court.) 

JO Form Xo. 82. 

Supreme Court of the District of Columbia, j Holding a 

Probate Court. 

! 

District of Columbia, To wit: 

j 

1, Theodore Cogswell, Register of Wills for tjhe District 
of Columbia, Clerk of the Probate Court, do hereby certify 
the foregoing pages, numbered from 1 to 29, inclusive, to 
be true copies of the originals of certain paper* on file in 
the oflice of the Register of Wills, (Jerk of the Probate 
Court, in case Xo. 36465, estate of Samuel C. Kherly, de¬ 
ceased, wherein Winfield S. Cahill and Alva |\Y. Voyce, 
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Administrators c. t. a. of Estate of Amelia E. Eberiv, de¬ 
ceased, are a])])(*llanls and Raymond (i. Eberly, Executor, 
is appellee, the same constituting a full, true and correct 
transcript <>t record of proceedings had in said cause ac¬ 
cording to the Designation of counsel tiled therein and 
made a part hereof. 

I further certify that the bond for appeal, in the penalty 
of rhirty-five Hundred dollars, was duly tiled by said ap¬ 
pellants, and approved by said Court on the 8th day of 
July. A. I). 1.9:29. 

In Festimony \\ hereoi i hereunto subscribe my name and 
affix tin* seal of the* said Probate Court, this ‘doth day of 
July, A. D. 1929. 

| Seal Supreme Court of tin* District of Columbia.] 

tiiomas cocsweee. 

Register of II tils ftn' l hr hist rid of ( of a mbia . 

('fork of lht' Probate Court. 

31 Filed Jill. 11, 1929. Thomas Cogswell. Register of 
Wills, I). 0., (Jerk of Probate Court. 

Ill the Supreme (’ourt of the District of Columbia. 

Administration Xo. ob-kC). 

In re the Estate of Samuel (1. Ebelly. Deceased. 


Agreed Statement of (ase. 

It is an - reed bv Winlield S. Cahill, Alva W. Yovce, ad- 
ministralors emu test a meat a annexo of the Estate of 
Amelia E. Eberiv, late of the Citv of Washington, District 
of Columbia, appellants, by their attorneys, Ralph B. 
Flehartv and Emorv L. Stiiichomb, and Kavmond (J. Eberiv, 

* • • • 7 

executor of Samuel C. Eberiv, late of the District of Colum¬ 
bia. deceased, appellee, by his attorney, (ieorge W. Offutt, 
that the questions presented by this appeal can be deter¬ 
mined without ah examination of all the pleadings and evi¬ 
dence, and with the approval of the trial justice who pre¬ 
sided at the hearing of tin* case in the Supreme Court of 
the District of Columbia, that the following statement of 
the case, together with the transcript of record as prepared 
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by the Clerk of the Probate Court and filed llierein, shall 
be accepted as a statement of facts essential tSo a decision 
of questions raised by this appeal: I 

That the said Samuel (J. Kberlv died on the li-l-th day 
of August, 1927, leaving surviving him his widow, the said 
Amelia E. Eberly, now deceased, and four children by a 
former marriage, viz., Raymond (J. Eberly, Ethel (J. Car¬ 
penter, .Maude E. Feeley, and William (j. Eberly. 

32 That the said Samuel (i. Kberlv died testate, leav- 

ing a will dated April 9, 1918, a copy of (which is in¬ 
cluded in the transcript of record, and that s;iid will was 
tiled in the office of the Register of Wills of jt he District 
of Columbia on the 29th dav of August, 1927, ahd was dulv 
admitted to probate on the 12th day of Septejmher, 1927, 
and that on the same date the said Amelia K.j Kberlv did 
consent to the probate of said will by a written waiver of 
citation in which she reserved tin* right to relnounce her 
rights under said will, as will appear by copy j thereof in¬ 
cluded in the transcript of record. l»y the order] of probate 
aforesaid, the said Raymond (1. Kberlv wasj appointed 
executor under said will and thereafter duly qualified and 
served as such. I 

That thereafter the said Amelia K. Eberly, baking orally 
declared her intention to renounce under the will of her 
said deceased husband, left Washington on or j about Oc¬ 
tober 1, 1927, for a visit with relatives in Balt imp re, Marv- 

i . 

land, and that during said visit she became sejriously ill, 

and on October 11, 1027, made and executed hejr last will 

and testament, a copy of which is included in tliejlranscripl 

of record, and that thereafter, on October 20, 192|<, the said 

Amelia K. Kberlv died at Baltimore, Marvlan<|l, without 

* / * 
having recovered from the aforesaid illness. 

That the said will of Amelia K. Kberlv was filejl with the 
Register of Wills of the District of Columbia oiji the 20th 
day of October, 1927, and by order passed on Ojctober ol, 
1927, was duly admitted to probate, and the sai(| Winfield 
S. Cahill and Alva W. Vovce duly appointed as ad- 

33 ministrators ctnn 1 rstamcuia auiK'.ro thereof, and 
thereafter, on December 8, 1927, the said Wj infield S. 

Cahill and Alva W. .V oyce, administrators c. t. a., jduly filed 
in the above cause their duly verified claim for tliej distribu¬ 
tion to them as personal representatives of Ajmelia E. 


i 

i 
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Eberly of one-third of the net personal estate of Samuel (i. 
Eberly, a ropy of which said claim is included in the tran¬ 
script of record. 

That on December 10, 10:27, the return of appraisers was 
filed in the* above cause, listing stocks and bonds belonging 
to the Estate of Samuel (J. Eberly aggregating $103,360, 
consisting of stocks $81,560.50 and bonds $21,709.50, and 
that thereafter, on February 17, 111*28, an inventory of 
money and debts due the deceased, aggregating $-—, was 
tiled in this cause, and subsequently, oil March 21, 1928, an 
inventory of personal property was tiled, listing stocks and 
bonds as per appraisal. 

That on October 12, 192S, tin* first account of Kavmond 
Ci. Eberly, executor, was filed in the above cause, and sub¬ 
sequently exceptions thereto were filed bv the said Win¬ 
field S. (kahili and Alva W. Yovee, administrators e. t. a., 
which exceptions wen* thereafter withdrawn under a stipu¬ 
lation. in order that partial distribution might be made to 
the children of Samuel (J. Eberly, certain securities being 
retained by Raymond (J. Eberly, executor, to protect the 
claim of said administrators. And thereafter the said Ray¬ 
mond («. Eberly, executor, filed his final account, in which 
account he sought to distribute equally to the four children 
of said Samuel (J. Eberlv named in his will as beneficiaries 
thereof all the net principal of the said estate, which 
34 was therein stated to be $125,901.79, and by said ac¬ 
count attempted to distribute the sum of $205.50 to 
the legal representatives of tin* Estate of Amelia E. Eberly, 
the sum being stated to be one-third of the net income of 
said estate from August 24, 1927, to October 20, 1927, date 
of death of said Amelia E. Eberly: and on April 2, 1929, 
said executor notified the attorney for appellants that said 
final account would be submitted to the court for approval 
on April 9, 11)29: and thereafter, on April 8, 1929, the said 
Winlield S. (kiln'll and Alva W. Yovee, administrators 
c. t. a. of Amelia E. Eberly, filed their petition in the above 
cause, objecting and excepting to said account, and thereby 
sought an order directing said executor to distribute to 
them, as the personal representatives of said Amelia E. 
Eberly, deceased, one-third of tin* said personal estate of 
the said Samuel (1. Eberly, deceased, a copy of which said 
petition ami exceptions is included in the transcript of 
record. 


RAYMOND G. EBERLY, EXECUTOR. 


And thereafter, no answer to said petition and exceptions 
of said administrators having* been tiled by thei appellee, 
the said petition and exceptions were calendared f<j>r hearing 
by the appellee, and thereafter the cause came on| for hear¬ 
ing on June 5, 1929, before Mr. Justice Jennings Bailey, 
of the Supreme Court of the District of Columbiji, holding 
a probate court. That at said hearing George ^V. Offutt, 
attorney for the appellee, agreed in open court that the facts 
alleged in said petition and exceptions of the said adminis¬ 
trators c. t. a. of Amelia E. Eberly tiled in this! cause on 
April 8, 1929, as aforesaid, were to he deemed admitted to 
he true and established as facts for the purpose of the 
hearing. 

Jo And at said hearing it was further stipulated hv 

and between tin' respective counsel for tlje parties 
thereto that any and all papers that might have been tiled 
in the probate court of the District of Columbia iij adminis¬ 
tration cause Xo. Jbbob, same being in the mat tier of the 
Estate of Amelia E. Eberly, might upon reference thereto 
be considered by the court in the hearing of thisjease and 
treated as being received in evidence. 

Thereupon, the duly probated will of Amelia E. Eberly, 
deceased, dated the lltli day of October, 1927, wa>) received 
in evidence and read by the court, and reference was had 
to the order admitting said will to probate and to the pro¬ 
ceedings had in said cause, as hereinbefore recited herein. 

Thereupon, upon consideration of all the relevant plead¬ 
ings and papers filed in the above entitled cause; stipula¬ 
tions and agreements of counsel, as hereinbefore set forth; 
duly fili»d and recorded papers in said administration cause 
X’o. 3()bf)G, and argument of counsel, the presiding justice 
announced that he had reached the conclusion that, as a 

j 7 

matter of law, the said Amelia E. Eberly had luft legally 
renounced her right to take under the will of her {deceased 
husband, Samuel G. Eberly, and that therefore thje admin¬ 
istrators c*. t. a. of her estate were not entitled to receive 
one-third of the personal estate of said Sijimuel G. 
36 Eberly, deceased, and that he would sign jui order 
dismissing the petition of said administrators c. t. a. 
filed herein, as aforesaid, on April 8, 1929, overruling the 
objections and exceptions therein contained. Whereupon 
the said administrators c. t. a., bv their counsel, idulv ex- 
cepted to the conclusion and ruling as announced by the 
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court, which said exception was duly allowed and noted. 
And thereafter, on June 22, 1920, the said court signed a 
decree dismissing said petition, overruling the objections 
and exceptions therein contained and approving the said 
final account of said Raymond <1. Eberly, executor, a copy 
of which said decree is included in the transcript of record. 

RALPH P>. FLEHARTY, 

EMORY L. STIXCIICOM P>, 
Allnriirjis for Winfield S. Cahill and Alva IT. 

I dtifer. Ad mi nist rat ors e. t. a. of the Es¬ 
tate of Amelia E. Eberh). Deceased. 

C, FORGE W.’oFFCTT, 

AI f <>niea for Itai/mond G. Eherl/f. Executor 
of the Estate nf Samuel G. Ebert )). De¬ 
ceased. 

JEXXIXdS BA I LEV, 

dustier Suprenie Court of thi' 

District of Columbia. 


.27 [ Endorsed :1 Administration Xo. 26467). Re Es¬ 

tate of Samuel (1. Eberlv. deceased. Agreed state- 
ment of case on appeal. Filed Jul. 11, 1929. Thomas Cogs- 
W(»ll, Register of Wills, 1). C„ (Jerk of Probate Court. 

Endorsed on cover: District of Columbia Supreme Court. 
Xo. 7)020. Winfield S. Cahill et ah, Admrs., &c., appellants, 
vs. Raymond <1. Eberly, executor. Court of Appeals, Dis¬ 
trict of Columbia. Filed Jul. 27, 1929. Ilenrv W. Hodges, 
clerk. 
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WINFIELD S. CAHILL and ALVA W. jVOYCE, 

Administrators C. T. A. of Estate of AMEljJA E. 
EBERLY, DECEASED. Appellants. 
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RAYMOND G. EBERLY, Executor, Appellee. 
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APPEAL FROM THE SUPREME COURT OF THE 
DISTRICT OF COLUMBIA. 

i 

■ 

i 

BRIEF ON BEHALF OF APPELLANTS 

i 

I 

I 

i 

This appeal is brought for the purpose of obtaining a 
review of an order of the Supreme Court of the district 
of Columbia, holding a Probate Court, approving the 


o 


final account of Raymond G. Eberly. Executor of the 
Estate of Samuel G. Eberly, deceased, (the Appellee), 
and dismissing the claim, petition, and exceptions of the 
Appellants. Winfield S. Cahill and Alva W. Voyce. Ad¬ 
ministrators c. t. a. of the estate of Amelia E. Eberlv, 

V 

deceased, the latter having been the widow of Samuel 
G. Eberly. (R. pp. 18. 10.) 

FINANCIAL REASON FOR APPEAL 

In his final account, the Appellee allotted to the Appel¬ 
lants the sum of $205.50, stated to be one-third of the 
income of the estate of Samuel G. Eberlv during the 
short period intervening between his death on August 
24th. 1927. and that of his widow, on October 20. 1927. 
(R. pp. 17. 24.) 

The Appellants, however, claim the allowance of $205.- 
50 was improperly made, and that they are entitled to 
receive the “widow’s share,” being one-third of the net 
distributable estate. As the account shows a balance of 
$125,901.00. remaining after payment of debts and ex¬ 
penses. the “widow's third” would be $41,967. 


ISSUES RAISED BY APPEAL 

Upon the Record in this case, there appear to be two 
questions for f the determination of this Court: the first of 
import only to the parties to the case, and those repre¬ 
sented by them, but the second is of such scope as to be of 
general importance to those interested in the estates of 
deceased persons, where a widow survives. 

These two questions are: 
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1. Whether the widow of Samuel G. Ebetily. under 
the facts and circumstances of this case, was! required 
to file any renunciation of the provision made for 
her by his will and to make an election to take her 
legal share of his estate under the terms of Section 
1173 of the District of Columbia Code. j 

2. Whether a strict and literal compliance with 
the terms of Section 1173 must be established, or will 
a substantial compliance with its provisions, as dis¬ 
closed by the facts of this case, be sufficient. 

I 

With reference to the second proposition, the! conten¬ 
tion of the Appellee seems to be that the spirit of the 
law should be disregarded and that it must be Adminis¬ 
tered according to its letter alone, and it is submitted that 

G I 

in the decision of this question this Court muit either 
align itself with those tribunals which adopt a policy of 
strict construction, or with those jurisdictions which are 
controlled by its purpose and substance, refusing to be 
fettered by its letter, thus making its interpretation a 
matter of justice, and construing it according to th|e equity 
and right of the matter. 


NO CONFLICT AS TO FACTS 


Generally, in the cases which are submitted t<j) courts 
for their adjudication there is some controversy fyetween 
the parties as to the existence of the facts pertinent and 
necessary to decision. In this case, however, tliefe is no 
such difficulty, as the existence of each fact alleged and 
relied upon by the Appellants in connection with this 
Record is found in the undisputed documents contained 
in the Record, or is formally admitted by the Appellee, 
either by the “Agreed Statement of Facts." (R. pp[ 22-26, 
inc.) . or in the oral statement of Appellee's counsel at the 
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trial below (R. p. 25). to the effect that the facts alleged 
in Appellants' Petition and Exceptions. (R. pp. 11-17. 
inc.). were to be “deemed admitted to be true and estab¬ 
lished as facts for the purpose of the hearing.” 

STATEMENT OF FACTS 

In the vear 1900. Amelia E. Winebrenner. a widow, re- 
%/ 

sided in Washington. 1). C.. being then about 42 years of 
age. She had been conducting for some years a boarding 
and lodging house business. Its conduct bv her was 
successful, and'the profits therefrom were considerable. 
She was of a frugal and saving disposition. The profits of 
her business were largely invested in mortgages, deeds 
of trust, and other interest bearing securities of a safe 
character. (R. pp. 15. 16.) 

During or prior to 1900. she became acquainted with 
Samuel G. Eberlv. a widower, having four children bv his 
deceased wife. Apparently he was not then especially 
prosperous in a financial sense, as in the years following 
1900. and inclusive of 1919. he either borrowed himself, or 
procured loans for his children from Mrs. Winebrenner 
of amounts varying from a few hundred dollars to S9.000. 
As these loans continued until 1919. it is to be pre¬ 
sumed that his pecuniary situation had not materially 
improved up to the year 1919. (R. p. 16.) 

A comparison, as of the latter part of 1909. of the 
financial status of Mrs. Winebrenner with that of Mr. 
Eberlv indicates the superiority of her situation, possess¬ 
ing as she did a prosperous and profitable business, invest¬ 
ments of S32.000. the latter producing accretions to her 
assets at the rate of S1S00 per annum (R. p. 16). while 
Mr. Eberlv was driven to the necessity of borrowing from 
her, and had been doing so for nine years past. In this 
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situation, on November 24th, 1909. Mrs. Wipebrenner 
and Mr. Eberly were married. (R. p. 15). 

Subsequent to the marriage. Mrs. Eberly's prjudent ad¬ 
herence to a policy of saving continued, and her income 
from investments was largely allowed to accumulate 
from year to year, so that her worth as of April, 1918, 
must have been approximately 845.000, and hCr income 
from investments about 82700.00 per annum, (ft. p. 10.) 

In view of the next development, it is important to note, 
and consider, that the acquirement of her “competency 
and income" was due solely to her industry, ancjl careful, 
saving qualities, and that neither its origin nor it£ increas¬ 
ing amount was in any manner due to any contribution of 
her husband, either before or after their marriage. (R. p. 
16.) | 

On April 9. 191S, Samuel G. Eberly executed a will, 
which ultimately was probated on September 12th, 1927, 

I 

(R. pp. 1-3). Although there is nothing, outside; the will 
itself, to justify the view that his assets had largely in¬ 
creased. the will seems to be of a character to permit the 
inference that his financial status was greatly improved. 
It is not a simple, plain, division of a few thousand dol¬ 
lars. Its characteristics are such as to permit t|he con¬ 
clusion that his assets had increased considerably since 
his marriage, unless it is to be regarded as a grandiloquent 
gesture and an attempted justification of his effort to 
deprive his widow of her rightful share in his estaje. 

This latter inference receives support from ip pro¬ 
visions. as. after creating a trust, of which his slon and 
executor, the appellee, was made trustee, he provides that 
each of his four children shall receive absolutely one- 
sixth thereof, and that his widow shall receive only the 
income of a trust fund to be derived from the reniaining 
one-third during her life (R. pp. 1-3), she being then 
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about 60 years of a ire. and having a life expectancy of 
but a few years. 

For this discrimination, in his will, he sets forth his 
reason, in the following language: ( R. p. 2-3.) 

“It is my will, since my said wife is possessed in her 
own right of a competency and an income sufficient 
for her needs. WHICH SAID COMPETENCY AND 
INCOME HAVE BEEN ACQUIRED BY HER 
CHIEFLY THROUGH MY AID AND EFFORT 
BOTH BEFORE AND SINCE OUR MARRIAGE, 
that the portion of my estate demised in trust for her 
use and benefit be accepted by her in lieu of her right 
of dower and anv and all claims against mv estate." 

•» l V 


though this claim as to the source of his wife's property is 
without foundation in fact, totally at variance with the 
real situation, and contradicted by the allegations in the 
Appellants* claim, petition and exceptions, which are 
admitted by the Appellee to be true by admission in open 
court, as well as in the Agreed Statement of Facts. 
(R. p. 25.) 

After, as before. Samuel G. Eberly had executed his 

will. Mrs. Eberly continued her practice of permitting her 

income to accumulate from year to year, and as a conse- 

%/ * 

quence had increased her assets to an amount exceeding 
S60.000.00 (R. p. 16) at the date of her husband's death. 


He died on Aug. 24th. 1927. ( R. p. 12. 27). and his will 
was read and published between that day and the date of 
its filing. Aug. 29th. 1927. (R. p. 3. 23). It is clear from 
her immediately expressed determination to renounce its 


provisions in her favor and to take a widow's share (R. 
p. 13) that its provision were theretofore unknown to her. 
and that the unfounded and groundless claim made in the 


will aroused her resentment, ignoring as it did the years 


of her toil and struggle during which she had labored to 
bring her business to a profitable basis (R. p. 15-ld). 

Though the will was filed on Aug. 29th. it was only 

>- tv j «/ 

admitted to probate on Sept. 12th. 1927. (R. pp. 13. 23), 
and could not even then have been probated except for 
the signing by the widow of a waiver of citation. (R. pp. 
15-16.) There seems to be no reason for the delay in its 
probate except that the widow's dissatisfaction w(ith its 
terms, especially as to the claim that her “inconie and 
competency" was due to her husband’s efforts, was so 
great and so frequently expressed that the executor de¬ 
layed action until her consent to its probate coijild be 
obtained. 

At any rate, by Sept. 12, 1927, her signature to the 
waiver of citation (R. p. 4) was procured, as follow^: 

“Without waiving any right which I may have to 
renounce any or all of the provisions of the Will of 
Samuel G. Eberly made in my behalf and! EX¬ 
PRESSLY RESERVING THE RIGHT TO tAKE 
FROM THE ESTATE OF SAMUEL G. EBERLY, 
THE SHARE WHICH THE LAW ALLOWS ME 
TO TAKE, exclusive of the provisions of the jvill, I 
hereby waive all citation in the above entitled cause 
and consent that letters testamentary issue unto 
Raymond G. Eberly as provided in said Will, and in 
case I shall renounce the provisions in said Will made 
for me, I consent that the said Raymond G. l£berly 
shall still act in all respects as executor and gs ad¬ 
ministrator of the estate of Samuel G. Eberly. de¬ 
ceased/' 

and. thus the last obstacle to the probate of the will re¬ 
moved. the position of the executor, by the waiver’s tjerms. 
assured, the probate and his qualification occurredj that 
same day. 



All persons interested in the estate, except the widow, 
are satisfied with the provisions of the will. She has 
declared her purpose to renounce the provisions of tin* 
will, and has elected to receive in lieu thereof her legal 
widow's share. 


But she is old. feeble, upset by sorrow, indignant at the 
misrepresentation by the one she has lived with for IS 
years, in the closest relation possible to human beings: 
she has neglected a mere formalitv. She has not vet evi- 

C? % v 

denced by a writing her declared purpose and intention 
and filed it in the proper office. 

About Oct. 1st. 1927. the widow left Washington to 
make a visit with her own relatives in Baltimore (R. pp. 


13. 23). This bid woman in but a few davs fell victim to 


disease, took to her bed. from which she never arose, and 


in two weeks she died. (R. pp. 13. 23.) 


On Oct. 11th. 1927. in Baltimore, confined to her bed. 
suffering from an illness, doomed to an early death, realiz- 
ing her course was almost run. the widow makes her last 
will and testament, i R. pp. 4-7.) Its provisions are sig¬ 
nificant. especially Item 5 (R. p. 5) as follows: 


Item V. INASMUCH AS I AM ENTITLED TO 
A WIDOW S SHARE IN THE ESTATE OF MY 
DECEASED HUSBAND. Samuel G. Eberly. I give 
and bequeath to each of the following of my step¬ 
children. (children of my said husband), the sums 
specified after each of their names, as follows: 

To Raymond G. Eberly. of Cleveland. Ohio, the 
sum of Three Thousand Dollars ($3000.00): 

To William Eberly. of Cleveland. Ohio, the sum of 
Three Thousand Dollars. ($3000.00): 

To Maud E. Feeley. nee Eberly. of Cleveland. 
Ohio, the sum of One Thousand Dollars. ($1000.00): 
each, and every, of said sums, so bequeathed, to be 
paid out of such money, securities, or other property 
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I 

as shall accrue to me out of and in connection with 
the settlement of my deceased husband's estate, now 
in course of administration, and from no other source 
whatever, and in event the share thereof} allotted 
to me shall be insufficient to pay such sunjis in full, 
then each bequest herein made shall abattj* propor¬ 
tionately in amount. 

j i 

! 

and Item 8 (R. p. 0) which reads: 

| 

Item VIII: All the rest and residue of irjy estate, 
not hereinbefore specifically devised or bequeathed, 
of whatsoever kind or nature, whether real, personal 
or mixed, and whether held in possession, remainder, 
or in anv other manner, INCLUDING ANY BAL¬ 
ANCE OF THE SHARE OF MY DECEASED 
HUSBAND’S ESTATE, WHICH MAY BE AL¬ 
LOTTED TO ME IN THE DISTRIBUTION 
THEREOF. OVER AND ABOVE THE PORTION 
THEREOF BEQUEATHED TO MY STEPCHIL¬ 
DREN named in the Fifth Item hereof, I give, de¬ 
vise. and bequeath, in equal shares, to my sister, 
Sarah Jane Cahill and to my brother. Charles W. 
Voyce. both of the City of Baltimore, share aiiid share 
alike: j 

Item 5 reveals the woman's nature: demonstrates her 
purpose and intent as to her husband's will; clearly indi¬ 
cates her lack of knowledge of the amount of hjer hus¬ 
band’s estate: her determination to take the share she was 
entitled to receive under the law and to renounce t|he pro¬ 
visions of the will. 

More than that, though without knowledge asi to the 
amount she would be entitled to receive, it evinces a wil¬ 
lingness to recognize a moral duty to her stepchildren by 
providing in the event THE SHARE TO WHIC® SHE 
IS ENTITLED DOES NOT EXCEED .$10.000.0(j, THE 
WHOLE SHALL GO TO THEM. 


i 
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And by Item 8. (R. p. 6). again revealing her lack of 
information as to the value of her husband's assets, she 
again affirms her election to take her legal share, and pro¬ 
vides that any excess over the 810.000.00 bequeathed to 
her stepchildren shall go to her sister and brother as resid¬ 
uary legatees. 

Her will furnished the written evidence of her unwaver¬ 
ing determination not to abide bv the will of her husband 
and to elect to take the share the law provided. This 
written evidence of her decision was delivered to Alva \V. 
Yovce. the executor named, on the day of its making, and 
nine days later she died, never having revoked this will. 
(R. pp. 10, 14. 23.) 

Yoyce retained her will in his possession until the 20th 
day of October. 1927, six days after her death, and then 
caused it to be filed in the office of the Register of Wills 
of the District of Columbia. (R. pp. 4, 15. 23.) 

The widow declared and made known to the executor 
her purpose to renounce and elect between the reading 
of her husband's will and the date of its filing (R. p. 13), 
she continued firmly in her decision until the date of its 
probate (R. p. 13): after its probate she again affirmed her 
decision to the executor (R. p. 23); on Oct. 11th. 1927. 29 
days from the probate of her husband's Will, she signs in 
the presence of witnesses the formal written evidence of 
her decision (R. “Item 5." p. 5). certifying in writing her 
decision, and disposing of the share she thereby elected to 
receive; and on October 26th. 1927, that written evidence 
was deposited in the place designated by the law (R. pp. 
4. 15. 23). Her decision to take against rather than under 
the will is plainly made: it is evidenced by writing.and that 
writing is deposited in the office of the official specified by 
law. All. decision, written evidence, and filing, has been 
accomplished within 44 days from the date of probate of 


the Samuel G. Eberly will, although six months is al- 
lowed by law for the completion of the formalities inci¬ 
dent to the renunciation of her husband's will ajnd elec¬ 
tion to take her “widow's right." 


Probate of her will followed, and the Appellants’ ap¬ 
pointment as Administrators c. t. a. occurred oniOct. 31, 
1027. (R. pp. 7. 23). and on Dec. 8th, 1927, the Appel¬ 
lants' claim, to share in the distribution of thej Samuel 
G. Eberly estate to the extent of one-third as the ‘Widow's 
right." was filed, replete with allegations of factj(R. pp. 
8-11) and stands to this day unanswered and undenied, 
but admitted, as to the facts recited. 


Mrs. Eberly’s fear that her share might not be sufficient 
to fulfill her bequests to her stepchildren. (See Item 5 and 
Item 8. her will. R. pp. 5 and 6) was unfoundedjin fact, 
but the existence of that fear without foundatioji, again 
demonstrates that the Appellee never made the disclosures 
to her as to the value of the estate in his charge t^> which 
she was entitled, as the appraisal of it, amounting to 
S103.360.00. was only filed on Dec. 10. 1927. long aifter her 
death, and the formal inventory was not filed until March 
21, 192S. (R. p. 24.) 

I 

And the widow's complete ignorance of the jestate's 
value is further revealed by the final account, filed April 
2nd. 1929, disclosing a distributable balance of Sl|25,901.- 
79. after payment of all debts of the testator. *ind the 
charges and expenses of administration (R. pp. f7. 24.) 

On April 8. 1929. the Appellants' Petition and 'Excep¬ 
tions to the Final Account was filed, containing explicit 
allegations of fact herein set out, (R. pp. 11-17)] which 
remained unanswered and undenied even at the jime of 
hearing on June 5th. 1929, ( R. p. 25). at which time Ap¬ 
pellee. in open court, at the commencement of th£ hear- 
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ing. (R. p. 25;) admitted that every fact therein alleged 
was true as stated. (R. p. 25.) 

At the conclusion of the hearing on June 6th. the Court. 
Mr. Justice Jennings Bailev. announced that he would 
dismiss the claim, petition and exceptions of the Appel¬ 
lants, and approve the account of the Appellee, and that 
he would sign an order to that effect. (R. p. 25) which 
was accordingly done on June 22nd. 1929. (R. p. 18). and 
exceptions thereto taken (R. P. 19). from which order 
this appeal was then entered to this Court. (R. pp. 
19,. 20.) 


ASSIGNMENTS OF ERROR 

The errors assigned and herein relied upon by the ap¬ 
pellants are as follows: 

1. The Court erred in denying the claim of said 
administrators, c. t. a. that they were entitled to one- 
third. the widow’s share, of the net personal estate 
of Samuel G. Eberly. deceased. 

2. The Court erred in ruling as a matter of law 
that Amelia E. Eberlv, deceased, did not during her 
lifetime sufficiently elect to take her legal share of 
her husband’s estate and did not legally renounce her 
right to fake any devise or bequest made to her by 
the will of her said deceased husband. Samuel G. 
Eberly. 

3. The Court erred in signing the decree of June 
22. 1929. dismissing the petition of said adminis¬ 
trators c. t. a. filed on the Sth day of April. 1929, 
and overruling the exceptions and objections con¬ 
tained therein to the final account of Raymond G. 
Eberlv. executor. 

4. The Court erred in signing the decree of June 
22. 1929. approving the said final account of Ray¬ 
mond G. Eberly. executor. 
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I 


THE LAW AND ITS APPLICATION 

I 

I 

The decision to be rendered in this case depeijds largely 
upon the proper application of certain sections of the 
District of Columbia Code, properly construed and inter¬ 
preted. vix.: 

SECTIONS 1172 to 1176. INCLUSIVE, 

prescribing statutory regulations governing \^TDOWS T 
RIGHTS. 


The contention of the Appellants is that thesje sections 
create no new rights; that they do not alter, ajbridge or 
destroy any right existing at the date of their enactment; 
that the entire purpose and intent of these st 
limited to the adoption of common law rules of 
tion. and the creation of record evidence of the exercise 
by a widow of her common law rights, in order t[iat third 
persons may have record notice of the manner jin which 
the WIDOW’S RIGHTS have been exercised 


atutes is 
bonstruc- 


It is submitted that an examination of the law, as it 
existed prior to the enactment of these sections,;showing 
in detail the WIDOW’S RIGHTS, and the rules! adopted 
by courts with reference to the effect of a will of a jhusband 
upon the COMMON LAW RIGHTS OF HIS \yiDOW. 
when compared with the statutory provisions, 'will de¬ 
monstrate that substantiallv every right of a widow, as 

v sJ CJ j / 

well as every rule adopted by the courts in reference to 
the effect thereon of the wills of husbands, halve been 
ratified and confirmed by the statutory provisions, and 
that the changes by statute relate solely and entirely to 
procedural and evidentiary matters. 
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COMMON LAW RIGHTS OF WIDOWS 


At common law. a wife, immediately upon assuming 
that status, became entitled to an inchoate right of dower 
in the real estate of her husband, of which she could in no 
manner be deprived by him without her consent. Upon 
his death this right of dower became absolute. 

As to his personal property, although she acquired, by 
virtue of the: marriage, no absolute and perfect right 
therein, she did take a quasi interest, in that, in spite of 
the fact that he could defeat her interest by disposing of 
it in his lifetime, the disposition so made must have been 
complete, as if he retained dominion over it. the courts 
construed such a disposition as in fraud of her rights. 


Jordan vs. 
394 


American S. d' T. Co.. 38 D. C. Appeals 


Griffith vs. Griffith, 4 H. & McH. (Md) 100, 120 
Coomes vs. Clements, 4 H. & J. (Md) 480 
Rabbit vs. Gaither. (57 Md. 94. 105. 


RULES OF CONSTRUCTION AT COMMON 

LAW 


At Common Law. in the event a man died, interstate, 
leaving a widow surviving, the legal rights of his widow, 
both of DOWER and THIRDS, immediately became ab¬ 
solute. and there was in such case no necessity for rules of 
construction applying to those rights. 

The policy of the law was then, and is now. to protect 
the rights of wives, and to secure to them a reasonable 
portion of their husbands' estates, and under the Com¬ 
mon Law a husband was not permitted to deprive his wife 
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of her reasonable share of his estate, either [directly or 
indirectly. ! 

I 

Jordan vs. American Sec. &' Trust Co.. [38 Appeal 
Cases (D. C.) 394. j 

i 

j 

When, however, the deceased husband left j a will, in 
which some provision was made for his widow] questions 

i 

arose as to the effect of such provisions on the WIDOW’S 
LEGAL RIGHTS of DOWER and THIRDS. | 

It was universally held that such testamentary pro¬ 
visions did not reduce, change or bar the WIDOW’S 
RIGHTS to Dower or Thirds. Their onlv effect was to 
require her to ELECT as between her widow's ifights and 

the testamentary provision. i 

. i 

As a consequence of the requirement that a widow elect, 
between the two provisions made for her, one ilegal and 
the other testamentary, there were adopted by tjhe courts 
a series of rules of construction, set forth hereafter, and 
identified as RULES A to H. for convenience of compari¬ 
son with the terms of the STATUTORY rules of con- 

I 

struction contained in Sections 1172 to 1176 of the Code. 

RULE A: A simple devise of land to a widow) without 
language requiring a construction that it was givlen her in 
lieu of dower, had no effect upon her dower right.! Such a 
devise was construed as intended to be in addition to her 
legal right. j 

RULE B: If a husband's will made a bequest to his 
widow, not expressly or by legal implication in licln of her 
“THIRDS." the testamentary provision was consjtrued to 
be in addition to her legal share. j 

RULE C: When a devise or bequest was definitely 
stated, or by necessary implication held, to be id lieu of 
dower, it did not, PER SE. deprive the widow of hjer right 


i 
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of dower. The only effect of such a provision was to re¬ 
quire her to choose or elect between the provision made 
by will for her as his widow, and the right of dower given 
her under the law. 

RULE I): If the husband's will made a devise or be¬ 
quest to the widow, and. either by express language or 
necessary implication, made it apparent that the devise 
or bequest was intended to be a substitute for her thirds, 
her right to “thirds" was not destroved. but onlv limited 

V v 

bv the devise or bequest, in that here again she was re¬ 
quired to ELECT between the testamentary provision 
and her legal right to “THIRDS." 

RULE E: A devise or bequest, in lieu of DOWER, 
standing alone, would only require her to elect as between 
it and Dower. 

RULE F: A bequest or devise, in lieu of “THIRDS.’* 
standing alone, would only require the widow to elect as 
between it and “THIRDS." 


RULE G: The combination of devise and bequest by 
the husband to 1 the widow, though expressly or by neces¬ 
sary implication in lieu of both dower and thirds, would 
not PER SE defeat either right to Dower or Thirds: it 
required an election by the widow between the testa¬ 
mentary provision and both Dower and Thirds. She 
could not take dower and the personal testamentary pro¬ 
vision. or the devise and her “thirds.” The election had 
to be in gross. 

c 

RULE II: At common law. though the husband, bv 
his will, made a devise or bequest, or both devise and be¬ 
quest. to his wife, definitely expressed to be, or by neces¬ 
sary implication, in lieu of her dower or thirds, or both, 
if in fact such devise or bequest was invalid, or if in fact 
nothing passed to her thereunder, the devise or bequest 
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was without force to deprive her of her legal rjights. and 
she was not required to make an election. 

An analysis of the statutes (Sections 1172 to jl76), will 
at once disclose that instead of changing thd widow's 
rights as they had existed, they recognized and affirm her 
rights to DOWER and THIRDS; adopt in every particu¬ 
lar. except one, the rules of construction formulated by 
the Courts, as will at once be apparent by comparison of 
the statutory provisions contained in Section^ 1172 to 
1176, with the common law rules hereinbefore s^t out. 

Section 1172 confirms the common law rules jas stated 
in RULES E and F, as. although this section icreates a 
new rule of construction by which either a de\qse or be¬ 
quest is to be construed as in lieu of dower or thirds, re¬ 
spectively. it clearly recognizes the common law ^ule that 
a devise will only bar dower, and a bequest willjonly bar 
thirds, unless otherwise expressed in the will. | 

Section 1174 adopts the common law rule as stated in 
RULEG. j 

Section 1175 confirms the common law rules <|et forth 
in RULES E and F, and the proviso in the last paragraph 
of Section 1175 clearly confirms RULES C, D and G. 

Section 1176 adopts RULE H, and demonstrates the 
statutory purpose to maintain, protect and enforce, and 
a declination to abrogate or reduce the widow's legal 
rights. It sends forth the warning that rights may not 
be defeated by shadows. It specifically provides that the 
offered substitute for a widow’s rights must be of value; 

i / 

that it must be actuallv received bv her; that thejsubsti- 
tute must be of a value commensurate with the rights re¬ 
signed. ! 

° . i 

All of these sections. 1172-1176. specifically recognize 
the continued existence of the widow's rights of! dower 
and thirds, in their common law form, and in no manner 
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attempt to change either the nature or quantum of these 
rights. 

Section 1172 creates a new rule of construction, at 
variance with RULES A and B. and raises a presumption 
that devises or bequests respectively are intended by the 
testator to be in bar of Dower in lands or share of per¬ 
sonal estates, respectivelv. unless otherwise expressed in 
the will. 

It is, therefore, contended that the terms of Sections 
1172, 1174. 1175 and 1176. do not in any manner change a 
widow’s rights, as incidents of marriage, and that they 
adopt every common law rule of construction arising out 
of a testamentary provision by a husband, except that 
Section 1172. while confirming the rule that a devise alone 
only affects dower, and a bequest alone only affects the 
widow’s name in personalty, does abrogate the rule of 
construction that a devise or bequest, without more, was 
in addition to the right of dower or thirds respectively. 

Before the statutes, a will, such as that contained in 
this Record, required an election by the widow; under 
the statutes an election is required by her. Before the 
statutes, she could have but one of the two alternative 
provisions, either that created by the law or that provided 
by the will; since the statutes she can have but one of 
the two alternative provisions. Consequently, there is 
no change in her rights, where the will expressly stated 
its provisions are in lieu of dower and/or thirds. 

An examination of Section 1173 discloses that here too 


no attempt is made to change or modify the “widow’s 
right” inherent in her status as widow. To the contrary. 


the section affirms and recognizes the “existence of right; 


resulting from her status of widowhood. 

“A widow shall be barred of HER RIGHT OP" 


DOWER IX THE LAND AND SHARE IX THE PER- 
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SONAL ESTATE.’* Certainly this is a legislative recog¬ 
nition of existing rights. It would be an idlei thing for 
Congress to prescribe “a bar” to a right which Ijiad no ex¬ 
istence in fact—an imaginary thing; a shadoiv, utterly 
without substance. 

I 

Section 1173 creates no new rights: abolishes none 
theretofore existing for the benefit of widows.! It reaf¬ 
firms the equitable principle, existing prior to jits enact¬ 
ment. that where a widow has the choice betwejen taking 
under a will or taking her legal rights againstj the will, 
she must make a choice, as she can not have ^oth pro¬ 
visions. one under the will and the other under the law. 

Prior to the statute, that choice was not required to be 
evidenced in any specific way. nor was it essential that it 
be made within any definite period. From this [situation 
great confusion arose. Frequently, long after anj executor 
had settled an estate, often after the death of tliie widow. 

i 

the question as to whether the widow had electejl to take 
under or against the will of her husband became ja matter 
for the decision of the courts. Often, rights of tljiird par¬ 
ties had intervened, and would be affected, dependent 
upon whether it was determined that the wido\i* had or 
had not made her election the one way or the other, and 
these questions generally depended upon parol evidence. 

The difficulties experienced made legislative acjtion im¬ 
perative. in order that property rights might be made 
certain. The result was the enactment by man|y states 
of statutes of similar import to those here under! discus¬ 
sion. | 

Section 1173. modeled after the existing Maryland 
statute (the Act of 1789. ch. 101, sub. ch. 13), brought 
into being certain procedural and evidentiary Require¬ 
ments. designed to prevent the confusion arising fifom the 
fact that theretofore the widow’s election was surrounded 
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by no specific and definite requirements, establishing 
either the fact that an election had been made or afford¬ 
ing constructive notice to all persons dealing with the 
estate of the character of that election. 

It is apparent, therefore, that Section 1173 made no 
change in the prior law except those that are procedural or 
evidentiary in character, and these changes are: 

1. A limitation of time within which the right of 
election may be exercised. 

2. A requirement that the right must be evidenced 
by writing. 

3. Notice to third parties by providing that the 
evidentiary writing be filed in the probate court. 


INTERPRETATION OF STATUTES 

In the construction of the statutes, applicable to this 
case, the rules; of construction are not to be ignored, and 
their application involves, first, the determination of the 
question of whether the applicable sections are to be 
classed as in derogation of the common law. 

So far as the statutes mav be found to be in derogation 
of the common law, thev are to be strictly construed, and 
the common law is not to be further abrogated than their 
language clearly and necessarily implies. 

Sutherland on Statutory Construction. 2nd Ed. 

Section 573. p. 10(50. 

“And statutes which take away a common law 

right-- are strictly construed. The courts can not 

properly give force to them beyond what is expressed 
in their words, or is necessarily implied in what is 
expressed/* 

Sutherland. Sec. 573. p. 1058. 
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A statute, providing that when a testator defvised lands 
to his wife without declaring such devise to bb in lieu of 
dower, it shall nevertheless so operate, and requiring her 
to make her election between them, is designd ^is a rule of 
construction of wills, and to determine the intent of the 
testator where he had not expressed it. anq, being in 
derogation of the common law rights of thei widow, it 
should be construed liberallv as regards her. 

Sutherland p. 1063. | 

Thompson vs. Egbert . 17 X. J. L. 459, 4f56. 

I 

Statutes which are claimed to abolish any cjf the inci¬ 
dents of marriage will be strictIv construed. j 

! 

i 

Sutherland, Sec. 574. p. 1061. j 

i 

i 

The statutes here to be applied, partly confirming and 
adopting the common law. and partly in opposition to it, 
so far as they are in opposition, should be, | therefore, 
strictly construed, and consequently Section j 1172 and 
Section 1173 are not to be given any operation or effect 
not clearly warranted by the language used. nor[ extended 
by implication so as to defeat rights existing at common 
law. and particularly where those rights arise from, and 
are appurtenant to the marriage relation, and such as 
arose and were incident to that relation at corrimon law\ 

l 

NO RENUNCIATION REQUIRED BY 

MRS. EBERLY 

\ 

l 

The first contention of the Appellants is that tljie widow, 
Mrs. Eberly. under the circumstances of this cjase, par¬ 
ticularly in view of the character of the provision at¬ 
tempted to be made by her husband's will, and especially 


l 
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on account of the misrepresentation of fact set up therein 
as his reason for attempting to limit her interest under 
the will, was not required to file any renunciation under 
the statutes embodied in Sections 1172 to 117b. inclusive, 
of the District Code. 

This contention is based upon three distinct proposi¬ 
tions relating to the application of the statutory law. as 
interpreted by idecisions, and though the three theories 
are here treated under separate heads, they are closely 
related, and mav be well considered together in achieving 
a proper result. 

These three propositions may be stated as follows: 


1. NO RENUNCIATION REQUIRED WHERE 
IN FACT NO BENEFIT ACCRUED TO THE 
WIDOW FROM THE PROVISIONS OF THE 
WILL. 

2. NO RENUNCIATION REQUIRED UNLESS 
THE PROVISIONS OF THE WILL AS TO HER 
ARE SUBSTANTIALLY EQUIVALENT IN 
WORTH TO THE VALUE OF HER LEGAL 
RIGHT. 


3. NO RENUNCIATION REQUIRED WHERE 
THE TESTATOR MAKES A MATERIAL MIS¬ 
REPRESENTATION OF FACT IN HIS WILL. 
ACCOMPANYING SAME BY AN INADE¬ 
QUATE PROVISION FOR HIS WIDOW. 


In the discussion of the question as to whether Mrs. 
Eberly was required to renounce. Section 117b. declara¬ 
tory of a common law rule of construction (RULE II). is 
of paramount importance. 


SECTION 117b: “If. in effect, nothing shall pass 
bv such devise she shall not be therebv barred, 
whether she shall or shall not renounce as aforesaid, 
it being the intent hereof that a widow accepting or 


I 


I 


92 


I 


abiding by a devise in lieu of her legal rjight shall 
be considered a purchaser with a FAIR CON¬ 
SIDERATION." I 

The application of this section to the facts of the case is 
determined by the supposed provision mad^ for the 
widow, which appears in the Record on pages 1 to 3. and, 
as the testator left no real estate, it is necessary only to 
consider Items 3 and 4. as follows: ! 


ITEM 3: All of my personal property! of every 
kind and description. I bequeath unto jmy said 
executor in trust to sell, set over and transfer the 
same at such price or prices as in his judgment or the 
judgment of his successor or successors j may be 
deemed expedient or necessary and after' dividing 
the proceeds thereof into six (6) equal partsjto retain 
one of said parts for his own use and benefijt. and to 
forthwith pay over one of said parts to my daughter 
Maude E. Boyden. one to my daughter Ethel G. 
Carpenter and one to my son William C. Elderly, re¬ 
taining the remaining two-sixths part in iriist for 
my wife Amelia E. Eberly upon the trust^ herein¬ 
after set forth: the child or children of any of my 
children which may die during my lifetime! to take 
the share to which its or their deceased paredt would 
have been entitled. ! 


ITEM 4: I will and direct that the! TWO- 
SIXTHS SHARE OR PORTION of mv rieal and 
personal estate HEREIN DEMISED AX;D AL¬ 
LOTTED to my said wife Amelia E. Eberly jshall be 
hers for her life only and shall be held by my said 
executor, his successor or successors, in trust for her 
sole and exclusive use and benefit during the period 
of her natural life, with power and authority to my 
said executor to invest and re-invest the same, and 
THE INCOME AND REVENUES DERIVED 
THEREFROM to pav over to mv said wife IN 
EQUAL SEMI-ANNUAL INSTALLMENTS so 
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long as she shall live, and upon her death to forth¬ 
with divide the same among himself and my three 
other children hereinbefore named in equal propor¬ 
tions. share and share alike, the child or children of 
a deceased child to take the share to which its or 
their deceased parent would have been entitled. IT 
IS MY WILL. SINCE MY SAID WIFE IS POS¬ 
SESSED IN HER OWN RIGHT OF A COM¬ 
PETENCY AND INCOME SUFFICIENT FOR 
HER NEEDS. WHICH SAID COMPETENCY 
AND INCOME HAVE BEEN ACQITREI) BY 
HER CHIEFLY THROUGH MY AID AND EF¬ 
FORT EXPENDED IN HER BEHALF BOTH 
BEFORE AND SINCE OUR MARRIAGE, that 
the portion of my estate demised in trust for her use 
and benefit in this inv Last Will and Testament BE 
ACCEPTED BY HER IN LIEU OF HER RIGHT 
OF DOWER AND ANY AND ALL CLAIMS 
AGAINST MY ESTATE. 


NO RENUNCIATION REQUIRED 
Proposition No. 1 

Section 1170 of the Code provides: 

“IF IN EFFECT. NOTHING SHALL PASS BY 
SUCH DEVISE. SHE SHALL NOT BE THERE¬ 
BY BARRED.” 

The applicability of the above quotation from Section 
1176 may not at first glance be entirely apparent, inas¬ 
much as the account filed in the S. G. Eberly estate actual¬ 
ly distributes the sum of S205.50 to the Appellants. That 
sum is stated to be one-third of the net income from Mr. 
Eberlv's estate from his death on August 24th. 1927. to 
the date of Mrs. Eberly s death on October 20th. 1927. 


However, if, under a proper construction of Mr. Eber¬ 
ly's will, that sum was not in fact payable to Mrs. Eberly's 
estate. THEN, IX EFFECT. NOTHING PASSED 
UNDER THE WILL TO MRS. EBERLV. Conse¬ 


quently. by the express terms of the statute, the widow 
would not be thereby barred of her legal sh^re of Mr. 
Eberly's estate. | 

The executor can not deprive the widow oj her legal 
share by awarding her money to which she is nj)t entitled 
under the will. The will of the testator controls, not the 


executor’s decision as to what the testator conk) or should 


have done. It follows that the allowance of ithis small 


sum of §205.50 cannot be held to be a bar to the widow's 
share unless the testator directed that such an allowance 


should be made. 

The question, then, is:—Was Mrs. Eberly Entitled to 
one-third of the income from her husband’s estate for the 
period of 57 days intervening between Mr. Eberly’s death 


and her own death? She was not so entitled iknless the 
testator directed that it should be paid to her. jt is to be 
noted that the testator did not bequeath to her jone-third 
of the income from his estate for her life. Thait is what 
the executor seems to have assumed was done, bjut that is 
not what the testator did do. I 


Mr. Eberly bequeathed all his personal estate to his 
executor, directing that it be sold, and the proceeds di¬ 
vided into six equal parts, one part being given absolutely 
to each of his four children, and that the remaining two- 
sixths part be held in trust for his wife, the trustee paying 
“the income and revenues DERIVED THERIfFROM” 
to her for life in equal semi-annual installments.! 

At the time of Mrs. Eberly's death these directions had 
not been carried out. The fund had not been cheated as 
the testator directed. Consequently no income 'could be 
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“derived therefrom." and. in effect, nothing passed to the 
widow under the will. 

The rule, established by the Supreme Court of the 
United States in the case of 

Hawaiian Trust Co. v. Von Holt , 216 U. S. 367. 

in construing a will, the terms of which were substantially 
like the one here in issue, may be stated to be— 


That where a will provides for the creation of a 
trust fund, and for the payment to the widow of one- 
third of the income therefrom, she is not entitled to 
that portion of the income from the death of the tes¬ 
tator. but only from the date of the completion of 
administration by the executors, and the transfer of 
the property to the trustees as such. 


Even though five vears intervened between the death 
of the testator and the distribution, that Court held the 
widow was not entitled to any of the income which ac¬ 
crued during that period. 

There, as here, the offices of executor and trustee were 
held by the same individuals. There, as here, the pro¬ 
vision was stated to be in lieu of dower. In fact, so great 
is the similarity between the provisions of the two wills 
creating trust estates in favor of the widows, that the 
opinion of the Supreme Court can be paraphrased by the 
insertion of several words from Mr. Eberly's will and 
thus used as the basis of the argument in this case. 


To paraphrase the Court's opinion. 216 U. S. 367, at 
P. 370:— 


It is said that the provision is in lieu of dower and 

that the will as construed leaves her worse off than if 

there had been no will. -However that mav be. 

%/ 
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the words are explicit. The fourth clausfe purports 
to deal only with “the two-sixths share orjportion of 
my real and personal estate herein demised and al¬ 
lotted to my said wife.” (R. p. 2.) Tliat phrase 
dominates the whole clause. It is the “income and 
revenues derived therefrom” that are to bej paid over 
to the widow. Here. too. the portion whjch was to 
be held in trust for the widow was clearly' separated 

from the remainder of the estate. --What the 

testator save was not one third of the income gen¬ 
erally. but the income from the “two-sixths—share 
or portion demised and allotted” to his wife, which 
was to be “retained in trust” bv Ravmond G. Eberlv. 

i 

I 

And as the Supreme Court there stated, casds relating 
to bequests of one-third of the income of an estate gener¬ 
ally. and it might also be said, relating to bequests of in¬ 
come from specific sums of money, are not in point. In 

such cases, the courts have occasionallv held that the 

%/ 

testator may have intended that the income \yas to be 

* I 

used for the support of the legatee, and that l|ence the 
legatee was entitled to the income which accrued from 
the date of the testator’s death. In the case at ipar, how¬ 
ever. it appears from the will that the testator ha<jl no such 
intention, as he knew and expressly declared j that his 
widow was already “possessed in her own right <j)f a com¬ 
petency and income sufficient for her needs.” But. most 
important, in the case at bar as in the case in the Supreme 
Court, the widow was only entitled to the income to be 
derived from a certain fund created in a definitely speci¬ 
fied manner. 

This distinction between an ordinary bequest of income 
and a bequest of income to be derived from a certhin fund 
has also been recognized bv the State courts in! several 
cases: 



Clayea vs. Xutter. 49 Cal. App. 148. 192 Pac*. 870 
Jasper vs. Jasper. 170 Ore. 590. 22 Pae. 152 
In re Brown's Estate. 148 Cal. 450. 77 Pac. 160 


in each of which it was held that the legatee was only en¬ 
titled to that portion of the income which accrued after 
the time when the fund was turned over to the trustee 
as trustee (the offices of executor and trustee being held 
bv the same individuals in each case). 


If the executor can ignore the terms of his testators 
will: if he can exercise his own judgment as to what 
should be done: in short, if the executor can substitute 
his own will for that of the testator, then the executor in 
the case at bar could properly award the sum of 8205.50 
to the widow’s estate. But it is submitted that is not the 
law: that the executor can not disregard the instructions 
contained in the will of his testator: that he must in all 
respects comply with his testator’s directions, and that in 
so doing he is bound by the law as expounded by the Su¬ 
preme Court of the United States. 


Why. then, should not this Court say. as the Supreme 
Court said in the case cited. “Xeverthless, we think that 
any doubts are artificial, and agree - that the lan¬ 

guage of the will is too clear to admit any interpretation 
but one.” Since the terms of the two wills are sub¬ 


stantially alike, they would appear to be governed by the 
same rules of construction, and so interpreted, the allow¬ 


ance of 8205.50 was improper. CONSEQUENTLY. AS 


NOTHING PASSED UNDER MR. EBERLY’S WILL. 


HIS WIDOW WAS NOT REQUIRED TO RE¬ 
NOUNCE. 
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NO RENUNCIATION REQUIRED 

i 

Proposition No. 2 

Section 1170 declares that "a widow accepting or abid¬ 
ing by a devise shall be considered as a purchaser with a 
FAIR CONSIDERATION.” I 

What is the meaning of the term “fair consideration’’ 
in this connection? The term is found in a Hilary land 
statute, subsequently adopted and made applicable to the 
District of Columbia. In the absence of express decision 
by the Courts of the District, the decision of the Mary¬ 
land Court of Appeals should be given great weight. 

i 

i 

i 

“The sound and just rule must be. that she is to be 
considered as a purchaser of the devise to the value 
of her share or legal right.” i 

Thomas vs. Wood, 1 Md. Ch. s. p. 291, at &01 

Coomes vs. Clements . 4 Harris Johnson, s. p. 480, 
484. I 

I 

I 

Do the words “A FAIR CONSIDERATION”! import 
that the provision in the will must be substantially equiv¬ 
alent in value to that of her right under the law? j 

The provisions of Section 1176 substantially adept and 
follow the wording of the Maryland Act of 179S, Ch. 101, 
sub. ch. 13. section 5. now codified as Section 314 of Arti¬ 
cle 93 of the Maryland Code, which has been before the 

%/ 

Maryland Court of Appeals on numerous occasions, and 
the language of that Court indicates a consistent con¬ 
struction of its terms to the effect that the value! of the 
testamentary provision must be substantially equivalent 
to that of the legal right. 

i 

i 

“There is a further consideration why the j legacy 
left to the testator’s wife in the will should be held as 

i 
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having vested in her at the testator's death. The 
bequest was. by operation of law. in bar of her share 
of her husband's estate. Code. Art. 93. sec. 291. et 
seq. (now Art. 93, sec. 310-314). and in accepting it 
she is to be considered as a purchaser with a fair 
consideration. Code. Art 93. sec. 295 (now Sec. 314). 
It is to be presumed, therefore, that the testator in 
making the provision he did for his wife intended it 
should be commensurate in value with the rights in 
respect to his estate that she was expected to sur¬ 
render. and that it should be something more sub¬ 
stantial than a mere contingencvT 

Daughters vs. Lynch . 93 Md. 305. 309. 

“If the devise to the widow is invalid to such an 
extent as to make what she receives under the will 
less in value than her legal share of her husband's 
estate, she should be recompensed out of the residue 
thereof, so far as to place her in the same situation 
as if she had renounced the will." 

Thomas vs. Wood. 1 Md. Ch. (s. p.) 296, 301. 

“It is consonant to justice that a widow accept¬ 
ing or abiding by a devise, in lieu of her legal right, 
shall be considered as a purchaser with a fair con¬ 
sideration if the devise proves invalid or inoperative. 
A purchaser of what? Her share or legal right, be¬ 
cause that which was intended as an equivalent has 
proved to be of no value, and he dies interstate of his 
personal estate as to his wife." 

Cnames vs. Clements, 4 H. & J. 483. 

The case just cited is approved by this Court in the 
case of Jordan vs. American Security £' Trust Co., supra. 

Where a decree of the lower court, founded on a credi¬ 
tor's bill, made no provision for the protection of the 
rights of the widow, who had accepted the provision made 
by her husband's will, it was reversed because her rights 
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had not been protected, the Court using the following 
language: 

| 

“There is no intimation in the bill, or prdof in the 
case, that the provision made for the wife i$ fraudu¬ 
lent. in being greater than her common lafv rights, 
and therefore unjust and injurious to creditors. She 
is. therefore, entitled to the benefit of all jbequests 
and devises made to her by the will as a purchaser 
for a fair consideration." 

Gibson vs. McCormick, 10 G. Sz J. 65. j 

i 

i 

Further in a later case, where a husband, dving testate, 
by his will provided that the major portion of hfs estate 
should go to a named son. and required that soA to pay 
the widow $5.00, the gross estate being but $131;j>. it was 
held there was no necessity for a renunciation. a!nd that 
the widow was entitled to her legal share, although nearly 
three years had elapsed since the statement of tjhe final 
account of the executors. I 

i 

Malleus vs. Richardson, 124 Md. 224. | 

l 

i 

And this contention finds further support in the lan¬ 
guage used bv this Court in the case of Jordan vsj Amer- 
icon S. A' T. Co., 38 D. C. Appeals, at page 397. \Vhere it 
is stated: 

‘‘There, as we have seen, if that which jvas in¬ 
tended by the husband AS AN EQUIVALENT 
turns out to be in effect of no value, he is deemed 
to have died intestate of his personal propertlv as to 
his wife. Any other rule thwarts the purpose] of the 
statute, when it is considered in the light j of its 
history." j 
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If then, as is contended, the provision made for his 
widow by her husband's will, in order to put her upon 
her election, both at common law and under the statutes, 
must be substantially equivalent in worth to the value 
of her legal right, the first inquiry is as to the value of 
the provision made for Mrs. Eberly by her husband. 

At his death, she was (31) vears old: the distributable 
net assets of his> estate, after debts and expenses, were 
S125.901.79 (R. p. 24): her legal share, one third, had a 
value of $41,967. His will at most gave her the income 
for life from one-third of the estate through a trustee. 

Her legal share, in her own hands, in view of the record 
evidence of her saving, frugal disposition, would certainly 
have produced as much income as she would have re¬ 
ceived through the trustee, when the expenses incident 
to trusteeship are considered. As the taker of her legal 
share, she would have been vested with the principal, to 
be disposed of by her will as she saw fit. Logically then, 
the will of her husband gave her nothing. 

But. assuming that the trust created for the payment 
of income be treated as in fact providing an income for 
her life, it is matter of common knowledge that suitable 
trust investments can not be obtained, paying a higher 
rate than 5%. at which rate, after deducting the expenses 
of administration, the annual income produced would be 
less than $2,000 per year. 

Of course, a fixed income for life has a present value, 
dependent on the age of the recipient. The life estate of 
a woman, 69 vears old, in a $42,000.00 estate, according to 

Equity Rule 67. p. 80 
Rules of Supreme Court. D. C. 

has an apparent present value of $9,000.00. Such a life 
tenant would perhaps have great difficulty in securing a 
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purchaser for that amount, as those with a penchant for 
gambling would probably prefer the quicker action and 
decreased suspense of the race track or the stoclf market. 

We contend that a husband who attempts to gamble 

l 

on the duration of his wife's life must at least] offer an 
equivalent before he can require her to decline his offer, 
or be penalized by the loss of her legal rights, j She can 
only be compelled to renounce where she is offered a “fair 
consideration" for the relinguishment of her legJd rights. 

i 

NO RENUNCIATION REQUIRED 
Proposition No. 3 

The question here involved is whether the provision 
claimed to have been made by Mr. Eberly for his wife 
in the Third and Fourth Items of his will (Record, p. 2) 
was of such a character as to require a renunciatjion and 

election on her part. j 

i 

l 

“The protection of the wife and the securing to 
her of a reasonable proportion of her husband’s es- 
state has ever been the policy of the law." 

Jordan vs. American S. <C T. Co., 3S D. (|\ Apps. 

394. | 

i 

As the wife of Samuel G. Eberly. she becaiffe EN¬ 
TITLED at his death to one-third of the personal estate 
then owned by him (District of Columbia Code, (section 
375), OF WHICH SHARE HE COULD NOT BYj WILL 
OR OTHERWISE DEPRIVE HER. This right! to re- 
ceive a part of the estate of which her husband w^s pos¬ 
sessed at the time of his death is usually referred to as 
a MARITAL RIGHT, and depended upon Mrs. Ijberly’s 
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status as the wife of the decedent at the time of his death 
and upon the statutes of distribution and descent. While 
she had no control over or interest in his personal estate 
in his life time, nevertheless HER RIGHT TO RE¬ 
CEIVE A PART OF THE ESTATE POSSESSED BY 
HIM AT HIS DEATH WAS SUBSTANTIAL AND 
DEFINITE. 

Jaworski vs. 1 Visnieski, 149 Md. 109. 115 (and 
cases cited). 


Since it is iuk in the power of a husband BY WILL 
DIRECTLY TO DEPRIVE HIS WIDOW OF THE 
PORTION OF HIS PERSONAL ESTATE TO WHICH 
she is entitled by law 

Hays vs. Henry . 1 Md. Ch. 337. 339. 

and he is not permitted to deprive her of that right dur¬ 
um - his life bv anv transfer which leaves in him dominion 

V. t V 

over the property, it follows that at common law he could 
not deprive her of her reasonable share of his estate, 
either directlv or indirectlv. 

Jordan vs. American S. ci* T. Co., supra, p. 394. 

Therefore, it seems to follow as a necessary conclusion 
that a husband can not by any trick, device or subter¬ 
fuge. accomplish indirectly what he could not do by 
direct means. 

The legal right of the widow Eberlv was one-third of 
her husband's net personal estate, to be held by her abso- 
lutelv. this right being of a value of $41,967: her hus- 
band's will gave her but a contingent right to the income 
of one-third of his estate, predicated upon the continu¬ 
ance of her life to the period when the formal adminis¬ 
tration was concluded and the property was turned over 
to the appointed trustee. 
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If the interest provided for her be construed a4 a vested 
life estate, at her age. its value did not exceed $8,992.00, 
according to the tables established by Rule 57 of the 
District of Columbia Supreme Court Rules. 

On the other hand, if the rule announced bj r the Su¬ 
preme Court in the case of Hawaiian Trust CJ. vs. Von 
Holt , supra . is applied, she received nothing. 

In any event, it is clear that her husband's intention 
was to defeat her interest in his estate by setting up a 
false state of facts, designed to apparently display a 


proper division for her. while in fact giving her. at the 
best, an interest having a value of only abou \ 20% of 
that to which she was entitled, and at the worst! nothing 
at all. | 

This Court decided in the case of Jordan vs. American 
S. & T. Cosupra, that such an attempt by stjbterfuge 
to deprive a widow of her legal right would noj be per¬ 
mitted. 

i 

The language of this Court in the opinion inj the Jor¬ 
dan Case . supra, when applied to the facts of ihis case, 
shows clearly the close affinity of that case to the one 
at bar. 

The recital in Mr. Eberly's will that his “wif|e is pos¬ 
sessed in her own right of a competency and ap income 
sufficient for her needs, which competency and income 
have been acquired by her chiefly through myjaid and 
effort expended in her behalf both before and sjince our 
marriage" was not in accordance with the factis. Mrs. 

_ i 

Eberly's competency and income arose solely a|nd only 
from her own industry and frugality, as a result df which 
she had accumulated assets of about 860.000. j for the 
acquirement of which Air. Eberly was in no way! respon¬ 
sible. and to which he made no contribution. 

The situation confronting us therefore comes!to this: 



A husband with a net personal estate, amounting in 
value to SlLW.HU.00. one-third of which would vest in 
his wife in tin* absence of a will, leaves a will in which 
he in effect says that, having previously provided her 
with an ineome'and competency suthcient for her needs, 
he intends to deprive her of her legal share of his estate, 
amounting to S41.Ub7. by providing a trustee for her. who 
will pay to her'the income on the amount she is legally 
entitled to for her life. This recital is found to be incor¬ 
rect and untrue. 

Tan the husband by such a subterfuge penalize his 
willow, and her estate, in the event she dies within 3S 
days of the probate of his will, and before any inventory 
is tiled in his estate, because she has not prior to her 
death tiled a renunciation and election in the Probate 
Court, although she lias declared her renunciation and 
election verbally, when no rights of third parties inter¬ 
vene. and the executor of the will has been notified that 
she has renounced the will and elected to take her legal 
share? 

In the Jordan Case, supra, this Court declined to ap¬ 
prove such a subterfuge, and it is now contended that the 
facts of this case approximate those existing in that case 

so closely that the same principles should be here applied. 

• % % % » 
o" ' * s o % • > 
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MRS. EBERLY DID RENOUNCE THE WILL 
AND ELECT TO TAKE HER LEGAL SHARE 
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If. however, it is determined that a renunciation by her 
was required, then the Appellants contend that the facts 
in this case demonstrate that she. in fact, madq a renun¬ 
ciation and election: that it was evidenced by [vriting as 
required by Section 1173: and that the writteii evidence 
of her decision was filed in the Probate Court ojf the Dis¬ 
trict within six months after the probate of her jiusband's 

will. i 

1 

The important facts in this connection, briefly re¬ 
stated. are that her husband died August 24. 1027: after 

. i 

his will was read she declared verbally her dissatisfaction 

SJ 

and purpose to take her legal share, both to the) executor 
and others: on September 12. 1927. her waiver cif citation 
was procured, and its language might well be understood 
by a lay mind to constitute an exercise of her fight: on 
the same date, the will was probated; she subsequently 
again declares her renunciation and choice to take her 
legal share; on October 11. 1927, in writing by her will 
she declares herself entitled to a “widow's right." and 
thereby disposed of all of that she expected tq receive 
as her husband's widow; that writing was filejcl in the 
Probate Court on October 26, 1927; and on December 
8, 1927. the claim of her estate to receive her thirds was 

j 

filed in the Estate of S. G. Eberlv, then being hdminis- 
tered in that court, accompanied by a certified; copy of 
her will. 

The first proposition advanced by the Appellants is 
that the renunciation and election referred tq in the 
statutes is not two distinct and separate acts, buit that it 
is accomplished by a single decision—the choice between 
two alternatives. j 

When by the probate of a husband's will his offeij is made 
to his widow to substitute something else for her legal 
rights, and she arrives at a decision as to her course, and 


i 

I 

i 
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rejects the will, she has made both a renunciation and 
election. 

The widow Eberly had thus in fact made her choice 
between the alternative rights she had. but. though her 
decision continued unchanged, she did not prior to Octo¬ 
ber 11. 1927. provide the written evidence of her decision 
which the statute required. On that day she executed 
her will, and by it committed to writing the choice she 
had made, thus providing the written evidence of her 
choice as required by the statute. 

If it be argued that a will is ambulatorv, and may be 
revoked by the testator up to the moment of his death, 
that argument can not avail in the face of the averment 
and admission by the Appellee that it was never revoked. 

At any ratt\ once executed, a will can not be revoked 
by a mere purpose or intention. It remains in full force 
and effect unless some one of the methods required by 
Sec. 1626. Chap. 59. Title “Wills” of the District of 
Columbia Code is adopted by the testator and by him 
alone. Mrs. Eberlv never revoked her will in fact, nor 
intended to do so. It was made during the fatal illness 
from which she was suffering at the time of its execution, 
in the belief that her end was near, and by it she makes 
the unqualified choice of her legal rights in her husband’s 
estate, to which she therein claims to be entitled, dis¬ 
posing of the resultant money, securities or other prop- 
ertv which would thus accrue to her according to her 
vision of justice and right. Her choice of her legal rights 
was a renunciation of the provision made by his will. 

Her will, containing her renunciation and election, hav¬ 
ing been made, she committed it to the keeping of Alva 
W. Voyce. knowing that he would be compelled to file 
it in the Probate Court of the District of Columbia, the 
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place in which her renunciation and election was required 
to be filed. I 

As its custodian, Voyce had but one duty, an|d that to 
file the will in the Probate Court. This act ofj filing by 
him was not merely imposed by the command of the 
testatrix, but was a legal duty imposed by statute. 

| 

Sec. 1635a, District of Columbia Code! 

I 

i 

and this statutory duty to file was further enforced bv 

v %/ I 

the pains and penalties imposed by— j 

Sec. S30 of the District of Columbia Cqde. 

i 

I 

Bv handing her will to Alva W. Voyce the executor 
therein named, Mrs. Eberlv in effect made him her agent 
to file it with the Register of Wills, for under the statute 
it became his absolute duty to “immediately" after open- 
ing and reading it to file it with the Register <j)f Wills. 
(Section 1635a. 1). C. Code.) It could be contended in 
the ordinary case that an agency is revoked by death, 
but here the duty imposed upon Voyce was in fact cre¬ 
ated by death, for instead of the agency being ^evoked 
by the death of Mrs. Eberlv, a theretofore executory ob¬ 
ligation became absolute and mandatory on the part of 
Voyce. the agent. j 

Thus she performed the act of renunciation ahd elec¬ 
tion; thus she created the written evidence required by 
Sec. 1173: and thus that written evidence was 'filed in 
the appropriate place. ! 

The principle, supported by many decisions, tkat the 
right to elect is personal to the widow, and cafinot be 
exercised by her representatives will undoubtedly be’ 
relied upon by the Appellee. The Appellants have no 
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place in which her renunciation and election was required 
to be filed. 

As its custodian. Voyce had but one dutv. and that to 
file the will in the Probate Court. This act of filing bv 
him was not merely imposed by the command of the 
testatrix, but was a legal duty imposed by statute. 

Sec. 1635a. District of Columbia Code. 

and this statutory dutv to file was further enforced bv 
the pains and penalties imposed by— 

Sec. 830 of the District of Columbia Code. 

Bv handing her will to Alva W. Vovce the executor 

V C V 

therein named. Mrs. Eberlv in effect made him her agent 
to file it with the Register of Wills, for under the statute 
it became his absolute duty to “immediately” after open¬ 
ing and reading it to file it with the Register of Wills. 
(Section 1635a. I). C. Code.) It could be contended in 
the ordinary case that an agencv is revoked by death, 
but here the duty imposed upon Voyce was in fact cre¬ 
ated bv death, for instead of the agencv being revoked 
bv the death of Mrs. Eberlv. a theretofore executory ob- 

* V V 

ligation became absolute and mandatory on the part of 
Vovce. the agent. 

Thus she performed the act of renunciation and elec¬ 
tion: thus she created the written evidence required by 
Sec. 1173 1 : and thus that written evidence was filed in 
the appropriate place. 

The principle, supported by many decisions, that the 
right to elect is personal to the widow, and cannot be 
exercised by her representatives will undoubtedly be' 
relied upon by the Appellee. The Appellants have no 


Other citations of authorities could be made in support 
of this statement, but one good, well reasonejl case is 
superior to many loosely written opinions, and the Ap¬ 
pellants earnestly commend to the Court's perusal the 

case of | 

I 

] 

i 

McAllister vs. Brand . 50 Kentucky 37t). 


in which all phases of the law relating to widow's re¬ 
nunciations are carefully considered. I 

* 

It is asserted that no case can be found, holding that 
a renunciation and election can not be made bv the will 
of a widow, where that will definitely and specifically 

i 

refers to and disposes of her thirds, as part and parcel of 
her estate, and that will is duly filed in the probate court, 
as the basis of her claim to take her legal shar^. within 
the statutory period. 

! 

It is. therefore, contended by the Appellants that this 
record clearly establishes a decision by Mrs. Eberly to 
reject the provision of her husband’s will; a determina¬ 
tion to take her legal right: the reduction of that decision 
and determination to writing; a disposition of tie prop¬ 
erty to be acquired as a result of her decision; land the 
actual filing of the written evidence of her renunciation 
and election in the Probate Court of the District of Co¬ 
lumbia. first in the proceedings in her own estate on 
October 2(3. 1927. and later in the Estate of Safriuel G. 
Eberlv. her husband, on December 8, 1927. all of which 
was accomplished within less than four months from the 
probate of his will. 
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CONCLUSION 

It is therefore submitted that no renunciation was in 
fact necessary, for the reasons that: 

1. Nothin" in effect passed under the will of S. G. 
Eberlv as the trust fund had not been created at the 
time of Mrs. Eberly's death, and no income could be 
‘‘derived therefrom.''* 

2. If anything, in effect, did pass, the amount thereof 
was not substantially equivalent to the ‘‘widow's share" 
and thus it cannot be deemed “a fair consideration." 

3. Because of the misrepresentation in the will of 
S. G. Eberlv. coupled with the meagreness of the pro¬ 
vision for the widow. 

And it is further submitted that, although the circum¬ 
stances of the case required neither renunciation nor 
election, each has in fact been made by the widow, evi¬ 
denced bv writing signed bv her. and that writing filed 
in the proper place and within the proper time, thus giv¬ 
ing notice to those who may be interested of her decision 
within the time limited bv law. 

It is therefore respectfully submited that for the rea¬ 
sons stated herein the judgment of the lower court should 
be reversed. 


Ralph B. Fleharty. 

Emory L. Stinchcomb. 

Attorneys for Appellants. 
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FACTS. 

Insomuch as the statement of facts made by the ap¬ 
pellants contains so many matters outside of the! Rec- 


j 

i 



9 


ord, we feel that it is proper to call to the Court's at¬ 
tention the facts which the Record discloses. 

Samuel G. Eberlv died in the city of Washington, in 
the District of Columbia, on August 24, A. D., 1927, 
testate, leaving four children, by a prior marriage*, 
Ethel G. Carpenter, Maude E. Feeley, William Eberlv 
and Raymond G. Eberlv, and a widow, Amelia E. 
Eberlv, who had no children for whom she desired to 
provide in the event of her death (R. p. 23, 4, 5, G). 
He left a last Will and Testament, bearing date the 9th 
day of April, 1918, which, among other things, con¬ 
tained the following provisions for his widow: 

“Item 2: All of my real estate, including that 
which I now own as well as that which I mav own 
or to which I may be in any manner entitled at the 
time of my death, 1 give and devise to my executor 
hereinafter named, his successor or successors, in 
trust to sell and convey the same or any part 
thereof, in fee simple, at such time, for such price 
and upon such terms as in his judgment or in the 
judgment of his successor or successors may be to 
the best interests of my estate, without liabilitv on 
the part of any purchaser or purchasers thereof 
to see to the application of the purchase money 
received therefor, and the proceeds of said sale or 
sales to divide into six (6) equal parts, retaining 
one of said parts for his own use and benefit, pay¬ 
ing over one each of said parts to my daughters, 
Maude E. Boyden and Ethel G. Carpenter and my 
son, William C. Eberlv and retaining two (2) of 
said parts for the use of my wife, Amelia E. 
Eberlv, subject to the limitations and upon the 
trusts hereinafter provided for with respect to her 
share of my personal property, the child or chil¬ 
dren of anv of mv children which mav die during 
my lifetime, to take the share to which its or their 
deceased parent would have been entitled. 



‘ 4 Item 3: All of my personal property pf every 
kind and description, I bequeath unto fay said 
executor in trust to sell, set over and transfer the 
same at such price or prices as in his judgment 
or the judgment of his successor or successors may 
be deemed expedient or necessary and after divid¬ 
ing the proceeds thereof into six (6) equhl parts 
to retain one of said parts for his own tise and 
benefit and to forthwith pay over one of sa[id parts 
to my daughter Maude E. Boyden, one| to my 
daughter, Ethel G. Carpenter and one tojmy son 
William C. Eberly, retaining the remaining two- 
sixths part in trust for my wife, Amelia E.jEberly, 
upon the trusts hereinafter set forth; the phild or 
children of any of my children which may die 
during my lifetime, to take the share to which its 
or their deceased parent would have been (Entitled. 

4 4 Item 4: I will and direct that the twp-sixths 
share or portion of my real and personal estate 
herein demised and allotted to my saijd wife 
Amelia E. Eberlv shall be hers for her life onlv 

w m/ 

and shall be held by my said executor, his j succes¬ 
sor or successors, in trust for her sole and exclu¬ 
sive use and benefit during the period of her nat¬ 
ural life, with power and authority to my said 
executor to invest and reinvest the same, pnd the 
income and revenues derived therefrom to pay 
over to my said wife in equal semi-annual! instal¬ 
ments so long as she shall live, and upon hef death 
to forthwith divide the same among himself and 
my three other children hereinbefore named in 
equal proportions, share and share alike, the child 
or children of a deceased child to take the share to 
vdiich its or their deceased parent would have been 
entitled. It is my will, since my said wife fs pos¬ 
sessed in her own right of a competency ^nd an 
income sufficient for her needs, which saicj com¬ 
petency and income have been acquired lj)y her 
chiefly through my aid and effort expended iin her 
behalf both before and since our marriagp, that 
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the portion of my estate demised in trust for her 
use and benefit in this mv last will and testament 
be accepted by her in lieu of her right of dower 
and anv and all claims against mv estate." (R. 
P-1,2,3.) 

He left no real estate. 

Immediately after the publication of her husband’s 
will, the widow, Amelia E. Eberlv, expressed a deter¬ 
mination to renounce the provisions of the Will in her 
favor and take the share of her husband’s estate given 
her by law. (R. p. 13, 23) (Appellant’s Brief, p. 6.) 

The Will was filed with the Register of Wills on Au¬ 
gust 29, 1927, but was not admitted to probate until 
September 12, 1927, at which time the widow, Amelia 
E. Eberly, signed the following waiver of citation: 

“Without waiving any right which 1 may have 

to renounce any or all of the provisions of the 

Will of Samuel G. Eberlv made in mv behalf and 

« •/ 

expressly reserving the right to take from the 
estate of Samuel G. Eberlv, the share which the 
law allows me to take, exclusive of the provisions 
of the will, I hereby waive all citation in the above- 
entitled cause and consent that letters testamen¬ 
tary issue unto Raymond G. Eberly as provided in 
said Will, and in case I shall renounce the provi¬ 
sions in said Will made for me, I consent that the 
said Ravmond G. Eberlv shall still act in all re- 
spects as executor and as administrator of the 
estate of Samuel G. Eberly, deceased.” (R. p. 4.) 

Thereafter Raymond G. Eberly, the executor desig¬ 
nated in and bv the said last Will and Testament was 

* 

duly appointed as such, qualifying by giving the under¬ 
taking in the amount prescribed by the Order of Court. 
Later, the widow, Amelia E. Eberly, left Washington, 
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on or about the first of October, 1927, for a visit with 
relatives in Baltimore, Maryland. During tliis visit, 
she became seriously ill and on October 11, 19^7, made 
and executed her last Will and Testament, which con¬ 
tained, among other things, the following provisions: 

“Item V. Inasmuch as 1 am entitled to a 
widow’s share in the estate of my deceased hus¬ 
band, Samuel G. Eberly, I give and beqheath to 
each of the following of my step-children (bhildren 
of my said husband), the sums specified after 
each of their names, as follows: 

“To Raymond G. Eberly, of Cleveland, Ohio, the 
sum of Three Thousand Dollars ($3,000.00); 

“To William Eberly of Cleveland, Ohio, jtlie sum 
of Three Thousand Dollars ($3,000.00); 

“To Maud E. Feeley, nee Eberly, of Cleveland, 
Ohio, the sum of Three Thousand Dollars 
($3,000.00); 

“To Ethel G. Carpenter, of Wasliingtoii, D. C., 
the sum of One Thousand Dollars ($1,000.00); 
each and every, of said sums, so bequeathed to be 
paid out of such money, securities, or othqr prop¬ 
erty as shall accrue to me out and in connection 
with the settlement of my deceased husband’s es¬ 
tate, now in course of administration, and from no 
other source whatever, and in event th<f share 
thereof allotted to me shall be insufficient j to pay 
such sums in full, then each bequest herein made 
shall abate proportionately in amount.” (R. p. 5.) 

I 

| 

Thereafter on October 20, 1927, Amelia E. j Eberly 
died. Her Will was filed with the Register of A^ills of 
the District of Columbia, on the 26th day of (jetober, 
1927, and by order passed on October 31, 1927, was 
duly admitted to probate, and Winfield S. Caljill and 
Alva W. Voyce, were duly appointed as administrators 
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cum testamento annexo thereof, afterwards qualify¬ 
ing as such by giving the undertaking provided in the 
order of their appointment. 

Thereafter on the 8th day of December, A. D., 1927, 
said Alva W. Vovce and Winfield S. Cahill, admin- 
istrators, filed a petition in the cause of “In re: Estate 
cf Samuel G. Eberlv,” claiming that Amelia E. Eberlv 
had, by the [aforesaid language in her said last Will 
and Testament, renounced the provisions of her hus¬ 
band's will made for her, and had elected to take the 
share of said estate of Samuel G. Eberlv allotted to 
her, as his widow, by law, and claimed that by reason 
of this fact, they, as administrators, as aforesaid, were 
entitled, in the distribution of the personal estate of 
said Samuel G. Eberlv, to one-third thereof, of his 
estate, notwithstanding the provisions of said Will. 

Thereafter the said Raymond G. Eberlv, executor, 
filed his final account, in which he sought to distribute 
equally to the four children of said Samuel G. Eberlv, 
all of the net principal of his said estate, and by said 
account, planned to distribute the sum of Two hundred, 
five dollars and fifty cents ($205.50) to the legal repre¬ 
sentatives of the estate of Amelia E. Eberlv, the sum 
being stated to be one-third of the net income of the 
estate from August 24, 1927, the date of the death of 
Samuel G. Eberlv, to October 20, 1927, the date of the 
death of Amelia E. Eberly. 

Thereafter on April 8, 1927, the said Winfield S. 
Cahill and Alva W. Vovce, administrators, as afore¬ 
said, filed exceptions to the said account, claiming in 
and by said written exceptions: 

1. That Amelia E. Eberly did, in her last Will 
and Testament dated October 11, 1927, renounce 


the provisions of her husband’s will made (for her 
benefit, and declare her election to take that share 
of the estate of said Samuel G. Eberlv allotted her 

« i 

by law rather than any amount that might!be due 
her bv wav of demise or bequest contained jin said 

Will (R. p. 13). j 

2. That the statement in his Will mjide by 

Samuel G. Eberlv, that the competency and 'income 
of the said Amelia E. Eberlv had been acquired 
chiefly through his aid and effort expended! in her 
behalf, was not true, not denying, however, the 
statement that she was possessed, in her own right, 
of a competency and an income sufficient for her 
needs. (R. p. 15.) 

3. That bv reason of these facts thev, as legal 

representatives of Amelia E. Eberlv, wetre en¬ 
titled to one-third of the estate of Samuel 0. Eb¬ 
erlv. i 

I 

I 

Thereafter the said exceptions were overruled and 
an order was passed approving the said final account 
of the executor herein. j 


The record does not disclose the age of the widow 
or the fact that Samuel G. Eberlv was a widower 1 , when 
he first met her, as contended in the fact as stated bv 
the appellants. It discloses no statements made by 
the widow herself other than those set forth onj page 
13 of the Record, indicating her intention to renounce 
the provisions of her husband’s will made in h<j}r be¬ 
half. ! 

n. j 

ARGUMENT. i 


In order to properly present the questions arising 
in this case, a brief discussion of the facts is ljeces- 

sarv. ! 

*■ 

After the death of Samuel G. Eberly and the ):ead- 
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ing and publication of his last Will and Testament, 
in which she, as his widow, was bequeathed an equitable 
life estate in two-sixths of the entire estate of her 
husband, Amelia E. Eberlv, immediately informed 
Raymond G. Eberlv, executor named in the said Will, 
of her refusal to accept the provisions of the Will of 
her said husband made in her favor. (R. p. 13; Appel¬ 
lant's Brief, page (j.) Although the will was filed on 
August 29, 1927, it was admitted to probate on Sep¬ 
tember 12, 11927, (R. p. 23; Appellant’s Brief, p. 7.) 
p. 7.) Appellants in their brief comment on this as fol¬ 
lows : 


“There seems to be no reason for the delav in 
its probate except that the widow’s dissatisfac¬ 
tion with its terms, especially as to the claim that 
her ‘income and competency’ was due to her hus¬ 
band's efforts, was so great and so frequently ex¬ 
pressed that the executor delayed action until 
her consent to its probate could be obtained.” (Ap¬ 
pellant's Brief, p. 7.) 

On September 12, 1927, the widow signed the fol¬ 
lowing waiver: 


“Without waiving any right which I may have 

to renounce any or all of the provisions of the Will 

of Samitel G. Eberlv made in mv behalf and ex- 

•/ » 

pressly reserving the right to take from the Estate 
of Samuel G. Eberlv, the share which the law al¬ 
lows me to take, exclusive of the provisions of the 
Will, I hereby waive all citation in the above-en¬ 
titled cause and consent that letters testamentary 
issue unto Ravmond G. Eberlv as provided in said 
Will, AND IN CASE I SHALL RENOUNCE 
THE PROVISIONS IN SAID WILL MADE FOR 
ME, I CONSENT THAT THE SAID RAYMOND 
G. EBERLY SHALL STILL ACT IN ALL RE- 
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SPECTS AS EXECUTOR AND AS ADMINIS¬ 
TRATOR OF THE ESTATE OF SAMUEL G. 
EBERLY, DECEASED.” | 

I 

This clearly indicates that even after her immedi¬ 
ately expressed determination to renounce tliej provi¬ 
sions in her favor of her husband’s will and j take a 
widow’s share (Appellant’s Brief, p. G), she liad not 
made up her mind finally as to what she would djo. The 
language of the waiver is further indicative i of the 
fact that the widow had in mind that it was necessary 
for her to do something* thereafter to finally bring about 
her renunciation of the provisions of the Wilj made 
in her behalf. Thereafter the widow died durijng the 
period in which she could have renounced the [provi¬ 
sions of her husband’s will. I 

The case then presents two questions: i 

1. Whether under the circumstances of the chse, it 

i 7 

was necessary for the widow to renounce the provi¬ 
sions in her husband’s will made in her favor in order 
that after her death her legal representatives might 
take the share of her husband’s estate allotted to her 

bv law. 

» 

2. Whether the language of a will of the widow, tiever 
intended by the testatrix to be filed in the Piiobate 
Court except in the event of her death, containing! none 
of the language prescribed by our Code or any similar 
verbiage, filed in the Probate Court after her death, 
can operate as a renunciation of the provisions ojf her 
husband’s will made in her favor, so as to give to her 
legal representatives the share which she would have 
received in the event of her having renounced tlie| pro¬ 
visions made for her in the said will. 


i 
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IX ORDER THAT HER LEGAL REPRESENTA¬ 
TIVES MIGHT OBTAIN HER LEGAL SHARE OF 
THE ESTATE OF HER HUSBAND, IT WAS NEC¬ 
ESSARY FOR AMELIA E. EBERLY TO PERSON¬ 
ALLY RENOUNCE THE PROVISONS OF HER 
HUSBAND® WILL, ANI) ELECT TO TAKE THE 
SHARE OF HIS ESTATE ALLOTTED HER BY 
LAW, IN THE MANNER AND FORM PRE¬ 
SCRIBED BY THE DISTRICT OF COLUMBIA 
CODE AND IN ADDITION THERETO TO FILE 
SUCH WRITTEN RENUNCIATION IN THE PRO¬ 
BATE COURT. 

The sections of the Code of the District of Columbia 
applicable to the situation are as follows: 

“Sec. i 1172. Devise in Lieu of Dower.—Every 
devise of land or of any estate therein, or be- 
quest of personal estate to the wife of the testa¬ 
tor, shall be construed to be intended in bar of her 
dower in lands or share of the personal estate, re¬ 
spectively, unless it be otherwise expressed in the 
will. ’ ’ 

“Sec. 1173. Renunciation of Devises and Be¬ 
quests.—A widow shall be barred of her right of 
dower in the land and share in the personal estate 
by any such devise or bequest unless within six 
months after administration may be granted on 
her husband’s estate she shall file in the probate 
court a written renunciation to the following ef¬ 
fect : ‘I, A. B., widow of., late of., 

deceased, do hereby renounce and quit all claim 
to any devise or bequest made to me by the last 
will of my husband exhibited and proved accord¬ 
ing to law; and I elect to take in lieu thereof my 
dower and legal share of the estate of mv said 
husband.’ If, during said period of six months, 
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n 

i 

i 

a suit should be instituted to construe the! will of 
her husband, the period of six months £or the 
til ins: of such renunciation shall commence to run 
from the date when such suit shall be finally de¬ 
termined, by appeal or otherwise. 

“By renouncing all claim to any and all devises 
and bequests, made to her by the will of Her hus¬ 
band, she shall be entitled, in addition ! to her 
dower, to the distributive share of his personal 
property, which she would have taken had he died 
intestate, and, except in cases of valid antenuptial 
or postnuptial agreements, this provision for the 
wife shall apply with the effect (without 'formal 
renunciation) to cases where the husband has 
made no devise or bequest to his wife. 

“By renouncing, within the period aboye pre¬ 
scribed all claim to any and all devises or bejquests, 
made, to him by the will of his wife, the hiisband 
shall be entitled to the distributive share in her 
personal property which he would have takpn had 
she died intestate, and, except in cases of valid 
antenuptial or postnuptial agreements, this|provi¬ 
sion for the husband shall apply with like! effect 
(without formal renunciation) to cases wh^re the 
wife has made no devise or bequest to h^r hus¬ 
band.’ ’ 

“Sec. 1176. When Nothing Passed by tjie De¬ 
vise.—If, in effect, nothing shall pass by such de¬ 
vise she shall not be thereby barred, whether she 
shall or shall not renounce as aforesaid, it;being 
the intent thereof that a widow accepting oij* abid¬ 
ing by a devise in lieu of her legal right shall be 
considered a purchaser with a fair consideration.” 

The bequest of an equitable life estate in personal 
property, is such a bequest of personal property as is 
contemplated by Section 1172 of the Code of the Dis¬ 
trict of Columbia. So far as counsel has been a^ble to 
discover, this immediate question has been determined 
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in only one recorded case, Coll'ms vs. Carman , 5 Md. 
503. The verbiage of the Statute of Maryland appli¬ 
cable to the subject (set forth in the Addenda) is iden¬ 
tical with Section 1172 to 1176, inclusive, of the Code of 
the District of Columbia. In this case personal prop¬ 
erty was demised to trustees who were to hold said 
property for the use and benefit of the widow, who was 
insane prior to the date of her husband’s will, and 
continued so until her death. Her administrators made 
claim, as in the present case, that no renunciation on 
the part of the widow was necessary; that nothing in 
reality had been given to her, but that the gifts were to 
others for the purpose of taking care of her. The Court 
in its opinion said as follows, on page 523: 

“The clauses in the Will which are deemed im¬ 
portant in the controversy are as follows: 

“Out of the income of mv estate and during the 
lifetime of my wife, Eliza, my trustees above 
named, will pay all taxes and repairs of my lot and 
house in High Street, in the City of Baltimore, 
in which I order and direct mv trustees to take no 

mt 

account of the furniture, so as to have it removed, 
or disposed of; the said lot, house and furniture 
to be used bv mv wife, Eliza, free from any cost 
or charge to her during her life. Mv trustees will 
take an inventory of my books and furniture and 
give in special charge to the housekeeper, that they 
be not wasted or destroyed by neglect or imposi¬ 
tion on the liberalitv of mv wife. Mv trustees will 
employ a housekeeper, who will be kind and care¬ 
ful of my wife, Eliza, and I would give the pref¬ 
erence to Ann Bell or Elizabeth Miller, with the 
wages and necessarv maintenance for the comfort 
of my wife, Eliza. 

“My trustees will pay to the niece of my wife, 
to wit, Susan H. Jones, Fifty dollars per month, 
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and monthly for the expenses of all the 'comforts 
and necessaries that may be necessary for the 
family of my wife. My trustees will examine the 
accounts of Susan H. Jones, and for alj moneys 
she may produce satisfactory vouchers for, they 
shall allow and pay her four per cent outjof other 
moneys than the Fifty Dollars per monfch above 
mentioned. Any expenses of doctors or funeral 
charges for my wife, is not included in t^ie Fifty 
Dollars per month above named.’’ 

No renunciation was made bv the widow diiring her 
lifetime, she at the time being insane. At hjer death 
her executors attempted to claim the share of |her hus¬ 
band’s estate allotted to her by law, and amojig other 
things claimed that no renunciation was necessary. 
The Court in determining this on pages 524, i525, 526 
said as follows: 

I 

! 

“ These facts are deemed sufficient to present 
the questions necessary to be decided. The first 
of which is, whether the provisions of th^ will, in 
regard to the widow are such devises of realty 
and bequests of personalty, within the pieaning 
of the Act of Assembly, as created any necessity 
for a renunciation, assuming that where a widow 
is rendered incapable of renouncing, on account of 
insanity, her right of dower and share of per¬ 
sonalty will be as effectually barred by tjhe stat¬ 
ute, as will similar rights of a sane widow, who 
fails to renounce in time. 

‘"Inasmuch as the Act of 1798, Ch. 101,jSub-ch. 
13, speaks of a devise or bequest ‘to the wife,’ 
it is insisted that the meaning and desigij of this 
language has not been complied with by the pro¬ 
visions made for the benefit of Mrs. Carmap; noth¬ 
ing, in reality, having been given to her, \ but the 
gifts are to others for the purpose of taking care 
of her. 
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“Notwithstanding this is the argument now 
urged by the appellant, it is evident that the bill 
concedes or is based upon the assumption, that a 
renunciation would have been necessary if the 
widow had been of sound mind. And the written 
argument of the solicitors for the complainant in 
the Court below, which is also before us, is a very 
faint denial, if a denial at all, of the necessity for 
a renunciation in regard to the realty. On this 
subject, they say: ‘But our position is, that even 
if, in respect of the real estate, it can be said that 
there is a devise to her of the house for life, yet, 
that in respect of the personal estate, there is no 
bequest to the wife/ 

“But independently of any actual or supposed 
concession, either in the bill or the argument, in 
our opinion, the provisions of the will, in relation 
to both species of property, were such as made it 
necessarv for a renunciation under ordinarv cir- 
cumstances. 

“In j Far well v. Jacob, 4 Mass. 634, the will 
directed the executor to support ‘in sickness 
and in health,’ the testator’s aged father. The 
executor having failed to execute the trust, letters 
of administration de bonis non cum testamento 
annexo were granted to the defendant. He also 
neglected to support the father, who instituted tlie 
suit to recover in damages a sum equivalent to the 
support and maintenance directed by the will. 
Upon a statement of facts, the Court held, that the 
plaintiff was entitled to a judgment against the es¬ 
tate in the hands of the administrator. Such a 
bequest, it was said, could be enforced by a Bill in 
Chancery, and damages are given at law, in con¬ 
sequence of there being no Chancer}' Court in that 
State. On page 636, C. J. Parsons says: ‘The di¬ 
rection to support and maintain the plaintiff, re¬ 
sults from the bounty of the testator declared in 
his will, and must be considered as to the remedv, 
as a legacy.’ And therefore, the case was consid- 


ered to be within the provisions of their State 
Law, which enacts, in general terms, 4 that any 
person having a legacy given him may | sue for 
and recover the same at common law,’ page 635.” 

“By the will in Tolson vs. Tolson, 10 G. & J. 
159, the testator gave the residue of his estate to 
his seven sons, and their heirs and assigns; and 
then added: ‘I request my seven sons* above 
named, to take care of their brother, Johp Tolson 
and his familv.’ John and his familv were in 

v •/ I 

abject poverty, but received no support pr relief 
from his brothers. The provisions in reference 
to the family was held void for uncertainty, but 
the seven sons were considered as trustees for 
John and responsible, in equity, for the payment 
of such sum as would be proper to compensate for 
his maintenance, since his father’s death; and to 
secure the future payment of an annuity. 

“If those two cases are to be regarded as rec- 
ognizing correct principles, we do not perceive 
how it can be successfully contended that tjhis will 
give nothing ‘to the wife’ of the testator. The 
lot, house and furniture are to be used I by her 
free from cost or charge to her during her life. 
The sum of $50.00 per month is to be paid by 
the trustees to Susan II. Jones, for the express 
purpose of furnishing ‘the comforts andj neces¬ 
saries’ required ‘for the family’ of the wife. In 
addition to this monthly sum, her doctor’s bills are 
to be paid out of the husband’s estate and rjpon all 
monevs disbursed by S. H. Jones for faniilv ex- 
penses, she is to receive from the trustees four 
per cent. Under these provisions, who \fas the 
object of the testator’s bounty, S. H. Jones or 
the wife? Most undoubtedly the latter. If so, had 
she become sane before six months subsequent 
to the testator’s decease, and had renouncjed ‘all 
claim to any bequest or devise made’ to her! by the 
will of her husband, and elected to take in lieu 
thereof her dower or legal share of his estate, we 
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suppose it could not be said that nevertheless, 
S. H. Jones, or any one else, could then have 
claimed anything: further under the clauses of 
the will which have been referred to. If we are 
right in this supposition, these provisions in legal 
contemplation, must be gifts to the wife, within 
the meaning of the Act of 1798. 

“But admitting it possible to entertain a doubt 
in relation to the Fifty dollars per month being a 
gift to the wife, how can there be any in regard 
to the house and furniture? The will declares 
they are to be used by my wife, Eliza, free from 
any cost or charge to her during her life. Thus she 
is entitled to the use of both for life. It is said, 
however, that the trustees are to take an inven¬ 
tory of the furniture and to give it in special 
charge to the housekeeper, and this is relied upon 
as manifesting an intention not to give it to the 
wife; but if it is to be in charge of the house¬ 
keeper,! she is so to have it in charge for the use 
of the wife. It is only a cautious provision made 
in consequence of her insane condition, so as more 
effectually to preserve the property for her use. 
The house and furniture are for her use during 
life, and the testator speaks of the family as * the 
family 9 of his wife.” 

(1) ANSWER TO APPELLANT’S PROPOSITION 

NO. 1. 

Appellants contend in Proposition No. 1, Appellant’s 
Brief, p. 24, that nothing in effect passed to the widow 
by such devise because of the fact that she, during her 
lifetime received nothing, and that the allowance of 
Two hundred, five dollars and fifty cents ($205.50) 
made to the widow as her share of the income of her 
husband’s estate, during her lifetime was improper. 
This question was not submitted to the Court below, 
and has not been passed upon. The Court’s attention, 
irrespective of this consideration, (of this income) is 
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directed to the language of the Code of the District of 
Columbia. Section 1176 provided “If in effect noth¬ 
ing shall pass by such devise, she shall not thereby be 
bar red.” 

• 1 

Appellants contend that by reason of the fact that 

the allotment of the sum of Two hundred, five dollars 
and fifty cents ($205.50), the same being t\|o-sixths 
of the income from the husband’s estate, fjrom the 
lime of his death to the time of her death, to the legal 
representatives of Amelia \V. Eberly is improper, that 
then nothing passed by the bequest in questioii. They 
lose sight of the fact that by the terms of the!bequest, 
an equitable life estate was created in behalf of the 
widow, and that such estate did pass by this bequest. 
The words devise and bequest are used in the Code 
of the District of Columbia interchangeably. The at¬ 
tention of the Court is called to the language of the 
Code of the District of Columbia, 


“If, in effect, nothing shall pass.” 


The attention of the Court is directed to the failure 
on the part of the Code to provide the wordfe that it 
shall pass to the widow, and so long as it passes to one 
who is to use it for her benefit, the provisions of the 
Code of the District of Columbia are satisfied.; Collins 
vs. Carman, supra. | 

The appellees contend that the fund allotted in the 
final account of the executor of the estate of| Samuel 
G. Eberly to the widow’s estate is proper. The case 
of Hawaiian Trust Company v. Von Ilolt , 216, U. S. 
367, is cited as making the following determination: 

“That where a will provides for the creation of 
a trust fund, and for the payment to the widow of 
one-third of the income therefrom, she is not en- 


i 

i 
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titled to that portion of tlie income from the 

death of the testator, but only from the date of the 

• • • 

completion of administration by the executors, 
and the transfer of the property to the trustees 
as such.” 

It is submitted that the case does not decide the 
question as general as this, but on the other hand, it 
holds that the widow is not entitled to the income 
from her deceased husband's real estate before the 
same comes in to the executors hands as trustees under 
a will directing the executors to obtain a decree of 
distribution as soon as made to the trustees living at 
the date of the decree of distribution who, “with 
respect to all property which shall be so distributed 
to them,” are to reduce the same to possession and 
manage it, collecting the rents and incomes and to pay 
over to the widow one-third of the income of the realty 
last aforesaid. The Court, in its opinion said in de¬ 
termining that the widow was not entitled to income 
except from the date of the distribution: 

“It will be seen from the dates of the probate 
of the will, June 26, 1900, and of the decree turn¬ 
ing over the property to the trustees, July 3, 1905, 
that probably a longer time was taken to finish 
the administration than the testator expected, and 
that if the widow did not have a right to her third 
of the income from the real estate until in fact 
the estate went to the trustees, she will lose a con¬ 
siderable sum that has accumulated in the mean¬ 
time. The loss is made the more aggravating 
that the estate seems to have been ready for dis¬ 
tribution on February 10, 1902. Nevertheless, 
we think that any doubts are artificial, and agree 
with the Supreme Court of Hawaii that the lan¬ 
guage of the will is too clear to admit any inter- 
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pretation but one. It is said that the provision 
is in lieu of dower, and that the will, as construed, 
leaves her worse off than if there had been no 
will. Whether that would be so or not, if we take 
into account that she is one of the execuftors and 
trustees, getting her share of the commissions, we 
do not know, or think of much importance. The 
testator seems to treat it as an open |question 
whether she will accept the provision, however 
that may be, the words are explicit. Th^ eighth 
clause purports to deal only with the ‘property 
which shall be so distributed to them.’ Tliajt phrase 
dominates the whole clause. It is the rents ‘there¬ 
of ’ that they are to collect, as by clause one the 
executors were to collect all income beflore dis¬ 
tribution; the accounts pertaining to the realty, 
that is the realtv so distributed to therni, are to 
be kept separate and the ninth clause gives the 
widow one-third of the income of 4 the realty last 
aforesaid. ’ ” 

i 

It can be plainly seen that no such language exists 
in the will of Samuel G. Eberlv, and that whilb distri- 
but ion had not yet been had, there is absolutely noth¬ 
ing in the will of Samuel G. Eberlv which, like the 
will considered in Hawaiian Trust Company vs. Von 
Holt, supra , prevents, by its language, the payment 
of the income in question to the widow, but'on the 
other hand, the implication of the Will directing the 
executor to sell the personal property of the estate 
and divide the same into six equal parts, not niention- 
ing the disposition of the income, would indicate that 
the testator’s intention was that his widow!should 
receive her allotment of the income during the ad¬ 
ministration year. However, in our view of tlie case, 
this contention is unimportant, and in addition there¬ 
to, it was not called to the attention of the Coqrt be¬ 
low. 
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(2) ANSWER TO APPELLANT’S PROPOSITION 

NO. 2. 

Answering* Proposition No. 2, as stated on page 29 
of Appellant’s Brief, it is contended that it is not nec¬ 
essary that the equivalent, intended by a husband 
for his widow’s legal rights, should be of equal value 
with the estate, which the law, independent of will, 
gives to her. The Courts have fully recognized the 
fact that the motives which may, and frequently do, 
operate upon the widow in making her choice between 
her rights under the will and under the law, are en¬ 
tirely different from the motives which would be ef¬ 
fective in the case of the heirs or personal represen¬ 
tatives. In the case of Sherman vs. Newton, 6 Grav 
(Mass.) 307, 308, and 309, the Court said as follows: 


“Many reasons might induce her to acquiesce 
in the disposition of her husband’s property 
which would be inconclusive and inefficient with 
them. The will mav have been made in conform- 
ity to some arrangement mutually understood and 
consented to, though not having of itself anv legal 
force; this, or, it may be, mere respect for his 
wishes or preception of the urgent wants or meri¬ 
torious character of those whom he has chosen to 
make the objects of his regard and favor, might 
successfully prevail with her to forbear from dis¬ 
turbing his arrangements, though each of these 
considerations would wliollv fail to have any effect 
upon the minds of those who, in the event of her 
death, would become entitled to her estate.” 

In this connection, it must be remembered that the 
widow had no children for whom she desired to pro¬ 
vide in the event of her death, whereas Samuel 0. 
Eberly had four children, and the only objects of 
Amelia E. Eberly’s bounty were her collateral next 



of kin. It is true that Courts have held, and properly 
so, that where the bequest to the widow in a husband’s 
will is so small as to make it apparent on the face of 
it, that it was not intended as a provision at[ all for 
her, but was purely nominal, then and in tli^it event 
the Courts, looking to the intention of the husbjand will 
hold that nothing shall pass by the Will as provided 
in Section 1176 of the Code of the District of| Colum¬ 
bia oppfab. 

To hold that the question of the relative value of 
the bequest, and of the personal estate, wherej the be¬ 
quest is not purely nominal, but is of considerable 
value, can have any bearing in a situation like tjie pres¬ 
ent, would introduce an exceedingly dangerous element 
in the law upon the subject. 

The provision made for the widow, in view of the 
fact that she had no children for whom she desired to 
provide, and in view of the fact that she had ap estate 
of about Sixty Thousand Dollars ($60,000.01}) is a 
most reasonable provision, and one which would ordi¬ 
narily, it is submitted, be assented to by the widow. 

An attempt is made to fix the value of the life estate, 
stating on page 32 of Appellant’s Brief, that Amelia 
E. Eberly, was before the death of her husband^ sixty- 
nine years of age. The Record does not disclode what 
her age was, whether she was an old, a young, healthy 
or feeble woman. The only intimation given asito her 
possible age is the fact that Samuel G. Eberly met her 
in 1900. 


(3) ANSWER TO APPELLANT’S PROPOSITION 

NO 3.. 


Answering Proposition No. 3, as stated in Appel¬ 
lant’s Brief, on page 33, the Appellee contends that 
while Amelia E. Eberly is entitled to receive a part 


of the estate of Samuel G. Eberly, that the bequest of 
an equitable life-estate in two-sixths of the estate of 
her husband adequately fulfills this. The present case 
is in no wise comparable to the case of Jordan vs. 
American Security and Trust Company, 38 App. D. C. 
394. In that case, this Court held that the bequest to 
the widow was purely nominal and intended to be 
such and never was intended to be a substantial be¬ 
quest to the wife. As the Court says on page 397: 

“In the bequest under consideration the hus¬ 
band in effect says that, having already satisfied 
his wife’s legal claim upon his personal estate, by 
giving her $6,000, he now gives her $10,—a pure 
gratuity. The testator himself having declared 
$6,000 as a fair equivalent for the legal claim of 
his wife upon his personal estate, and it develop¬ 
ing that, if his will stands, as to her, she will have 
received ijiot $6,010 but $10, we think the conclu¬ 
sion is warranted that the 10-dollar bequest is 
nominal in character, and that in effect nothing 
passed to the wife under the will. We are not at 
liberty to indulge in any presumptions as to a prior 
arrangement between husband and wife, because 
the testator has informed us why he made such 
a small bequest to his wife. Instead of being a 
gratuitv or sum in addition to that alreadv be- 
stowed, the $10 really constitutes the entire pro¬ 
vision which the husband has made for his wife 
out of a personal estate of the value of $20,000. 
As a gift, as something additional, something not 
necessarily measuring and satisfying a legal right, 
a 10-dollar bequest would be viewed in a different 
light. Here the disparity between the $6,010 which 
the will represents as satisfying the widow’s legal 
right, and the amount actually passing to her, is 
so great as to warrant the conclusion that the 
testator regarded the latter sum as a nominal, and 
not an actual, satisfaction of the claim of the 
wife. 
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“We are not to be understood as holding that a 
bequest of $10 under other and different! circum¬ 
stances would not put a widow to an [election. 
What we do hold is that where it mav lie deter- 

•' I 

mined, as here, that the $10 was intended! as only 
a nominal satisfaction of the ‘legal right j’ to use 
the words of the statute, of the widow in |tlie con¬ 
siderable personal estate of her husband, the 
widow is not called upon to renounce. By! accept¬ 
ing such a bequest, she could not ‘be considered a 
purchaser with a fair consideration. ” 


AMELIA E. EBERLY DID NOT RENOUNCE 
THE WILL AND ELECT TO TAKE HER LEGAL 
SHARE OF HER HUSBAND’S ESTATE. | 

Section 1173 of the Code of the District of Columbia 
is as follows: ! 

i 

“Sec. 1173. Renunciation of Devises and Be¬ 
quests.—A widow shall be barred of her right of 
dower in the land and share in the personal estate 
by any such devise or bequest unless within six 
months after administration may be granited on 
her husband’s estate she shall file in the Ifrobate 
Court a written renunciation to the following ef¬ 
fect: ‘I, A. B., widow of., jlate of 

., deceased, do hereby repounce 

and quit all claim to any devise or bequesfj made 
to me by the last will of my husband exhibited and 
proved according to law; and I elect to thke in 
lieu thereof my dower and legal share of tjhe es¬ 
tate of my said husband.’ If, during said period 
of six months, a suit should be instituted tio con¬ 
strue the will of her husband, the period of six 
months for the filing of such renunciation! shall 
commence to run from the date when such suit 
shall be finally determined, by appeal or other¬ 
wise. 
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“By renouncing all claim to any and all devises 
and bequests, made to her by the will of her hus¬ 
band, she shall be entitled, in addition to her dower, 
to the distributive share of his personal property, 
which she would have taken had he died intestate, 
and, except in cases of valid antenuptial or post¬ 
nuptial agreements, this provision for the wife 
shall apply with the effect (without formal renun¬ 
ciation) to cases where the husband has made no 
devise or bequest to his wife. 

“By renouncing, within the period above pre¬ 
scribed, all claim to any and all devises or be¬ 
quests, made to him by the will of his wife, the 
husband shall be entitled to the distributive share 
in her personal property which he would have 
taken had she died intestate, and, except in cases 
of valid antenuptial or postnuptial agreements, 
this provision for the husband shall apply with 
like effect (without formal renunciation) to cases 
where the wife has made no devise or bequest to 
her husband.” 

As can be seen, this section of the Code of the Dis¬ 
trict of Columbia specifies in great detail the paper 
which shall be filed bv the widow in the Probate Court 
to operate as a renunciation. It requires two things, 
one, a written renunciation renouncing all claim to any 
bequests made to her in the last Will and Testament 
of her husband, and second, that she shall file said 
renunciation in the probate court. The only verbiage 
of the will of Amelia E. Eberly, which concerns the 
estate of her deceased husband, appears in Item V, 
reading as follows: 

“Item V. Inasmuch as I am entitled to a 
widow’s share in the estate of my deceased hus¬ 
band, Samuel G. Eberly, I give and bequeath to 
each of the following of my step-children (chil- 
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dren of my said husband), the sums specified after 
each of their names, as follows: 

“To Raymond G. Eberly, of Cleveland, Ohio, 
the sum of Three Thousand Dollars ($3,00p.00). 

“To William Eberly, of Cleveland, Ohio, the 
sum of Three Thousand Dollars ($3,000.00). 

“To Maud E. Feeley, nee Eberly, of Cleveland, 
Ohio, the sum of Three Thousand Dollars 
($3,000.00). 

“To Ethel G. Carpenter, of Washingtoii, D. C., 
the sum of One Thousand Dollars, ($1,(^00.00); 
each, and every, of said sums so bequeathed, to be 
paid out of such money, securities or othqr prop¬ 
erty, as shall accrue to me out and in connection 
with the settlement of my deceased husband’s es¬ 
tate, now in course of administration, an|d from 
no other source whatever, and in event the share 
thereof, allotted to me shall be insufficient! to pay 
such sums in full, then each bequest hereip made 
shall abate proportionately in amount.” 

, i 

It will be noted that there is not one word of this 

! 

section which even remotely pretends to renounce any 
claim which she might have to the bequest in the Will 
of her husband. She intended that her will he filed 
only in the event of her death, making it perfectly 
apparent that she never intended to file it. It was a 
secret document, and would have continued so had she 

7 l 

not died. It was in her control and could haye been 
destroyed at any time by her. Had it been to the ad¬ 
vantage of the Appellee to have proved the election by 
the widow, if she lived, the Appellee would have!known 
nothing of it. 

But even granted that the paper should be held to 
comply with the Statute, so far as its verbiage is con¬ 
cerned, the renunciation is not complete until s}ie files 
it in the probate court. The right to renounce is 
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purely a personal one and can be exercised only by the 
widow. Authority to this effect is practically univer¬ 
sal, but the following cases are cited, in several of 
which the widow died within the time provided by law 
for the exercise of her election. 

Penh allow v. Kimball, 61 X. H., 596, 597. 

Boone v. Boone, 3 H. & McH., (Md.), 95. 

Kosher v. Gulliams , 120 Ind., 172, 175. 

Page r. Eldrege Public Library (Supreme Court 
of N. H.), 45 Atl., 411. 

Church v. McLaren , 85 Wis., 122, 125. 

Sherman v. Newton , 6 Grav (Mass.), 307, 308- 
309. 

Atherton r. Corliss, 101 Mass., 40, 47. 

Crozier’s Appeal , 90 Pa. St., 384, 387. 

Welch v. Anderson , 28 Mo., 293, 299. 

Anderson's Estate , 185 Pa. St., 174, 176. 

Elzroth v. Binford , 71 Ind., 455, 458. 

Pinkerton v. Sargent , 102 Mass., 568, 570. 

She cannot therefor execute a paper which will serve 
as an effective renunciation, which is intended to be 
tiled by sonie one else at her death. Her personal 
representative, or whoever would tile the paper then, 
would be doing that which she alone personally can do. 
In the case of Church vs. McLaren , 85 Wis., 122, the 
facts were as follows: 

Robert Gunvon and his wife wore both childless. He 
% 

made a will on February 10, 1892, making no provision 
for his wife, and died four days later. His wife made 
a will on February 25, and after the death of her hus¬ 
band, she sealed and acknowledged her election to take 
the provision made by law instead of the provision of 
her husband’s will, and thereafter died March 3, fol¬ 
lowing, testate. On April 14, following, the husband's 


I 
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will was admitted to probate and on the same day the 
executor of his widow filed her renunciation iik Court. 

I 

The executors of the husband’s estate filed a petition 
that it be stricken from the files. The County Court 
held the renunciation effective and an appeal was had 
from this decision. 

I 

The Court, among other things, in deciding t}ie case, 
said as follows: 

44 Without a valid election to take against the 
will of Kobert Gunyon, deceased, or renunciation 
of his provisions, the personal representative of 
the widow, Fanny Gunyon, cannot, it is cojnceded, 
have the benefit of the provisions of Section 2172, 
as to the personal estate of the testator; ajll right 
which she might have had to the homestead and to 
dower in her husband’s real estate having Expired 
at her death. The right to make such election or 
renunciation is purely a personal privilege of the 
widow, and is terminated by her death. It is not 
a property right which survives to her represen¬ 
tatives or heirs. To be operative, it must be com¬ 
plete within her lifetime and by the statute, it is 
required to be by notice filed in the Court | within 
one year after the death of her husband; and upon 
filing such notice, she shall be entitled, etq, as in 
the statute stated. Until filed in Court, she may 
reconsider it, and claim under the will. It is giv¬ 
ing of the notice by filing it, which is madejby the 
statute the operative act of election or rehuncia- 
tion, and where a right grows out of an election, 
it cannot arise or come into existence unrtil the 
election is complete. It is well settled tlijat the 
election in such case cannot be made by apy one 
in her name or otherwise, after her death. Sdhouler 
Dom. Rel. 206; Sherman v. Newton , 6 GraJ, 307; 
Atherton v. Corliss , 101 Mass. 44, 45; Crtyzier’s 
Appeal , 90 Pa. St. 384; Jackson's Appeal , 1£6 Pa. 


i 

i 

! 
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St. 106, 107, 108; Welch v. Anderson, 28 Mo. 293. 
It does not appear in what way the election exe¬ 
cuted by the widow came to the hands of her exe¬ 
cutor, but presumably with her other papers. Had 
she, however, delivered it to him or to any other 
person with instructions to file it in the proper 
Court, this would have created a mere agency, 
which would have been certainlv terminated bv her 

m> — 

death. For these reasons, the claims of the execu¬ 
tor of Fanny Gunvon cannot be sustained, and the 
judgment of the Circuit Court in his favor is er¬ 
roneous and must be reversed.” 

m. 

CONCLUSION. 

1. It is submitted that in order for her legal repre¬ 
sentative to have a valid claim to one-third of the estate 
of Samuel G. Eberly, Amelia E. Eberly must have re¬ 
nounced the provisions of her husband’s will made in 
her behalf. 

2. That she did not renounce as provided by the Code 
of the District of Columbia. 

This being true, it is submitted, that the ruling of 
the Court below approving the final report of the ex¬ 
ecutor was correct and should be affirmed. 

Respectfully submitted, 

George W. Offutt, 

Ross H. Snyder, 

Attorneys for Appellee. 
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ADDENDA. 

I 

ACT OF MARYLAND, 1798, CH. 101, SUB.iCH. 13, 
SEC. 1-5. | 

I 

i 

1. “Every devise of land, or any estate jtherein, 
or bequest of personal estate, to the wif4 of the 
testator, shall be construed to be intendeq in bar 
of her dower in lands, or share of the personal 
estate respectively, unless it be otherwise ex¬ 
pressed in the will. 

2. “A widow shall be barred of her right of 
dower in land, or share in the personal estate, by 
any such devise or bequest, unless withiii ninety 
days after the authentication or probate! of the 
will, she shall deliver, or transmit to tlije court 
where such authentication of probate hath been 
made, a written renunciation in the following form, 
or to the following effect: *1, A. B., widow of 

. , late of., deceased, do 

hereby renounce and quit all claim to any bequest 
or devise made to me by the last will of rkiy hus¬ 
band, exhibited and proved according to law; and 
I elect to take, in lieu thereof, my dower,j>r legal 
share of the estate of my said husband, A. if.’ But 
by renouncing all claim to a devise or beqjiest, or 
devises or bequests of personal property, made to 
her by the will of her husband, she shall be entitled 
to one-third part of the personal estate j of her 
husband, which shall remain after payments of 
his just debts, and claims against him, ^nd no 
more. 

3. “If the will of the husband devise a part of 
both real and personal estate, she shall renounce 
the whole, or be otherwise barred of her fight to 
both real and personal estate. 

4. “If the will devise only a part of the feal es¬ 
tate, or only a part of the personal estate, the 
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devise shall bar her of only the real, or personal 
estate, as the case may require: Provided never¬ 
theless, That if the devise of either real or per¬ 
sonal estate, or of both, shall be expressly in lieu 
of her legal share of one or both, she shall accord- 
inglv be barred unless she renounce as aforesaid. 

5. “But if in effect, nothing shall pass by such 
devise she shall not be thereby barred, whether 
she shall br shall not renounce as aforesaid, it 
being the intent of this act, and consonant to jus¬ 
tice, that a widow accepting, or abiding by a devise, 
in lieu of her legal right, shall be considered as a 
purchaser with a fair consideration. 

2 Kilty Laws Md. 1798 Oh. 101 Subch. 13. 

Abort’s Comp. Stat. D. C. p. 35, sec. 157-161. M 






